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To f AR 


RIGHT HONOURABLE, 
LORD MOUNT-STUARx, 


BARON CARDIFF, 


My Loxv, 


Do myſelf the Honour to preſent to your 


Lordſhip a Performance concerning the 
Laws and the Government of Scotland; and, 
on this Octafion, I might draw, with eaſe, 

from our Hiftory, many A delicate and fruit- 

al Topic of Panegyric. 


But I intend this Addreſs as a Tribute of 
Reſpect, not as a Monument of Servility. I 


am not to ſpeak of the Splendours of your 
a 2 Houſe 
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Houſe and of your Name. My Attention is 
attracted by Qualities that are independent 
of Anceſtry and of Fortune, I appeal to ou as 
a complete Fudge of the important and inter- 
eſting Subjects into which I have preſumed 
to inquire. I venerate your exquiſite Knows- 
tedre m the Hiſtory and the Conſtitution of 
the Scottiſh Nation, And, I am ambitious 
to applaud the Patriotiſm and Ability with 
which you have exerted yourſelf to promote 
its Dignity and Honours. 


7 
* 


While my Admiration, however, 1s called 


to the Talents which become the Stateſman 
and the Legiflator, I am conſcious of the 


Influence of thofe amiable Virtues which you 
have the Happineſs to unite to them, and 
ce hich are the Objects of Efteem, The for- 


mer 
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mer give 10 Nobility and to Public Station 


their Utilities and their Glory, The latter 
are the Delight and the Ornamente of pri- 


vate Life. 
1 am, with the moſt profound Reſped, 
My Lok p, 


Your Lordſhip's 


Moſt humble, and 


Moft obedient Servant, 


- 


GILBERT STUART. 


* DYES ** - F; Jed Wins 
| ET NETS NIE: os I RN es, 
=? r ä 8 
— 1 1 . V p h * om 
| * _ * LIE 
= ns 2x 
| — 


. * 
3 — a on 


S — . ” 
—ͤ——ä—ͤ— ́ ́ ôꝗ——ñ —— — —_ —— —ů— — 


— : - - _ — — 0 . 2 a — R N _ — . 
Tr ——U—U oe — —— . ee —·WO .. , ‚⏑‚⏑˙—˙0¼, ˙⅛'wů = ——— 


* 
x 


G 


rn 


| URING the middle times, the laws 
and cuſtoms of Scotland are imper- 
fectly underſtood ; and, on this account, 
the ſyſtem of its juriſprudence is involved 
in uncertainty, and without that ſtability of 
principles which ought to diſtinguiſh it. 
When we know our public law, and our 
conſtitution, in their firſt rudeneſs, and in 
their progreſſive conditions of refinement, 
we ſhall be able to diſpel this -uncertainty, 
and to arrive at ſimplicity and ſcience. 


To contribute to a purpoſe ſo valuable, 
is the intention of this work ; and, while I 


endeavour to excite curiolity, I am ſtudi- 
a 4 ous 
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ous to gratify it. But, the enterprize to 
which I point, will require the foſtering 
cares, and the patient efforts of many a la- 
borious ſcholar. An infinite multitude of 
materials and records muſt be collected, 
and a thouſand painful reſearches muſt be 
made, before our juriſprudence is to ripen 
to perfection. The mine abounds in rich- 
es; but they are hid in the ground, and 
muſt be ſought for with ingenuity and toil. 


Though the labyrinth deceives with its 
windings, though dangers threaten on eve- 
ry ſide, it is not fit that we ſhould loſe our 
courage. It ought not to be any longer a 
reproach to the Scottiſh nation, that they 
are yet, in a great meaſure, to explore the 
principles and antiquities of their legiſla- 


tion and government. While I take the 
liberty, 


PREFACE. ix 
3 liberty, therefore, to propoſe theſe impor- 
tant branches of inquiry to our lawyers, 
and men of letters, I cannot but urge even 
the difficulties which attend them, as in- 
citements to activity and pride. They are 
5 exactly in that ſtate of imperfection and 
; neglect, where the moſt ample ſcope is af- 
# forded for the exertion of abilities, and for 
: diſcovery. To go to ſubjects, which hu- 
| man wit has exhanſted, is to court an in- 
ferior merit, It 1s to ſolace in an elegant 
idleneſs, It is"to give up the praiſe of in- 
vention for tricks of rhetoric, and trap- 


pings of language. 


Concerning the obſervations which I 
now ſubmit to the public, it does not be- 
come me to offer an opinion. My execu- 


tion 


X PREFACE 
tion may be extremely defective; bur, I 


have a title to ſay, that my intentions 
were what they aught to have been. I 
felt the affections and the ardour of a good 
citizen, If my general principles are right, 
their application will be allowed to be ex- 
tenfive z and my beak, of conſequence, 
muſt have a value. If I have fallen into 
errors, I ſhall be proud to forſake them. 
For, my view is to inveſtigate the truth, 
and to illuſtrate a portion of knowledge, 
the moſt difficult. I affect not popularity 
and declamation, What I have written is 
'to the few, and not to the many. And, to 
my topics, though they are of high import, 


no powers of mind can communicate .the 


charm of uniform elegance, or the regular 
warmth of animated compoſition, It has 
been 


f PREFACE Xi 
, dern my wiſh, that my expreſſion ſhould 
de plain, without being negligent ; and, 
Jontented with perſpicujty, I did not ſeek 
: For ornament. 
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OBSERVATIONS 
© CONCERNING THE 
Þ:U-B L 1Q_L AW; 
AND THE 
CONSTITUTIONAL HISTORY 
O F 
De G Te 
Ab AT 
The general Importance of the Feudal Law, 
Its peculiar Obſcurity in Scotland; The 
Notion that it was adopted by different 
Nations from a Principle of Imitation. 
Its uniform and diſtant Source, The ra 
of its Introduction into Scotland. Common 


Opinions on this Subject, An Argument 
for the high Antiquity of Fefs. 


HE Beneficiary, or the Feudal Law, 
is an object of great dignity in every 
country. of Europe. It operated power- 
A | fully 
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fully both on government and manners; 


and, without a due comprehenſion of 


this ſubject, we ſhould attempt in vain 
to form an adequate judgment of an- 
tient times. Men of genius and learning 
have, of conſequence, made inquiries con- 
cerning inſtitutions which, while they lead 
to ſuch general utility, are of themſelves 
ſufficiently ſingular to incite an anxious 
reſearch and curioſity. Yet, it will be al- 
lowed, that the ſyſtem of fiefs, notwith- 
ſtanding all which has been done in rela- 
tion to it, is very far from being clear or 
obvious. It contains a ſtore of antiquities, 
infinitely intricate, and almoſt inexhau- 
ſtible. 8 E 


In Scotland, the hiſtory of this: law is 


ſtill more obſcure than in any other nation, 


To this imperfection, the melancholy con- 
dition of our records has contributed in an 
efficacious manner, But, I think, it. is 
chiefly to be aſcribed to our want of anti- 
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quaries-of ability, For the progreſſion of 
fiefs muſt have been nearly the ſame in all 
the kingdoms of Europe. No Selden, no 
| Spelman; has ariſen, to caſt a light upon 
the gloom which conceals our laws, go- 
vernment, and cuſtoms ; and our hiſtori- 
ans have copied one anather with a conve- 
nent and diſgraceful ſervility. 


An idea has prevailed, that one nation 
of Europe adopted the feudal inſtitutions 
from another ; and the ſimilarities of fiefs 
in all the ſtates where they were eſtabliſh- 
ed, has given an air of plauſibility to this 
opinion, It is contradicted, however, by 
the principles of natural reaſon, and by the 
nature of the feudal uſages ; and, if I am 
not miſtaken, it receives no real ſanction 
from records or hiſtory. 


In the peculiarity of the manners, and 
of the ſituation of the barbarians who o- 


verran Europe, we muſt look for the ſource 
A 2 | of 
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of the beneficiary or the feudal conſtitu- 
tions, We meet with them uniformly, 
wherever this peculiarity prevailed. They 
did not flouriſh by adoption ; they did not 
ſpread by imitation. They were prior to 
the aera when ſtates attend to the uſages 
of one another, and improve by obſerva- 
tions from abroad. They were not the 
effect of a plan, or the creation of a pro- 
jector. They unfolded themſelves under 
the influence of human paſſions and human 
conduct, in a certain condition of feciety. 
Wherever they ſtruck root, they roſe up 
to a ſimilar height, and in reſembling pro- 
portions. In every country of Europe they 
kept a correſpondence in their growth, 
maturity, and decline. Their principles, 
genius, and hiſtory, wherever we may go 
to obſerve them, have a general and a ftri- 
king uniformity. And the variations which 
are to be ſeen in minute particulars, on a 

penetrating 
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penetrating ſurvey, are to be explained 
from the events, the accident, and the po- 
licy which diverſify nations, 


The portrait, which ſuits the barbarians 
who made ſettlements in the other coun- 
tries of Europe, will apply to the warri- 
ours who founded the kingdom of Scot- 
land. They were diſtinguiſhed by a paſ- 
ſion for war, a love of independence, and 
a contempt of all the arts of peace. They 
were pleaſed with addreſs, activity, and 
valour. Men of merit were ſurrounded 
with followers. With theſe they upheld 
their importance, and ſet barriers to deſpo- 
tiſm, The prince was reſpected, and was 
reſpectful in his turn. 


A military ſovereign, limited in his 
power, officers, who added to his great- 
neſs, while they ſupported their own, and 
ſoldiers who were conſcious of freedom, 
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and diſpoſed to maintain it, were to regu- 
late the territory they had acquired. No 
record, no code goes back to this remote 
period, But, as the ſame cauſes will till 
be attended with the -ſame conſequences ; 
the diviſions which were made of the land- 
ed property, muſt have exhibited a reſem- 
blance to thoſe which took effect among 


the other adventurers of Celtic and Gothic 


origin, who fixed themſelves in their con- 
queſts, 


The fovereign, as repreſenting the public, 
gave out territory to the chiefs who were 
to guard his throne ; and the chiefs be- 
ſtowed poſſeſſions on their followers, who 
were to advance with them to battle. The 
ranks of the community had been united 
in a previous ſubordination. The ſuper- 
addition of the tie of land, gave a ſtability 
to this union, and was immediately pro- 
ductive of ſuperiority and vaſſalage. 

But, 
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But, while poſſeſſions were to flow in the 
range of feudality, and were to uphold a 
regular militia, there were alſo eſtates, 
which were to be received, and to be re- 
tained under more enlarged maxims. To 
theſe, every perſon who was free had a 
title, He could lay claim to his lot or par- 
tition of territory, and could diſpoſe of it 
at his pleaſure. In contradiſtinction to the 
feudal grant, which was burdened with 
ſervice, and confined by limitation, theſe 
lands were known by the name of alladia- 
lity; a term which denoted their entire 
freedom and exemption from ſuperiority *, 


Theſe great diviſions characteriſed the 
property of land in every country of Eu- 
rope, In Scotland, they were coeval with 
the monarchy, And, they muſt have 
ſprung from the ſame peculiarity of man- 

ners, 


* Spelman, Glofſ- voc. Alode. 
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ners, and of ſituation, which had given 
them exiſtence in other nations . 


It has been conceiyed, indeed, that Mal- 
colm II. building upon ſome foreign model, 
introduced theſecuſtoms into Scotland ; and 
the great body of the Scottiſh hiſtorians 
and lawyers have ſubſcribed to this notion. 
It has likewiſe been thought, that they 
were imported into this country expreſsly 
from England ; and the policy of Mal- 
colm III. has been highly extolled, as the 
effective cauſe of their eſtabliſhment f. But 
it ſeems to me, that no reaſons of any au- 
thority ſupport theſe opinions [A]. 


They bear either expreſsly, or by impli- 
cation, that the feudal ſyſtem was intro- 
duced into Scotland, in conſequence of a 
principle of adoption or imitation. Now, 
the peculiarities of fiefs are ſo ſtrong, and 

* ſo 


* View of Society in Europe in its progreſs from rude- 
neſs to refinement, book I. chap. 2+ 
+ Eſſays upon ſeveral ſubjects concerning Britiſh anti. 
quities, Eſſ. 1. | | 
Caen NOTE T. 
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ſo contradictory to all the common maxims 
which govern men, that they could not 
poſſibly be carried, in any ſtage of their 
progreſſion, from one people to another. 
To tranſplant the feudal uſages, when the 
grants of land were precarious, or at the 
will of the prince, to a country where ſu- 
periority and vaſſalage had been unknown; 
to alter the orders of men, from the ſove- 


reign to the peaſant ; and to produce the 


correſponding chain of cuſtoms, with re- 
ſpect to legiſlation, and the details of the 
higher and the lower juriſdiction, muſt 
have been an attempt infinitely wild, and 
altogether impracticable. To tranſplant 
fiefs in their condition of perpetuity, muſt 
have been a project, involving an equal, 
or rather a greater number of abſurdities. 


But, while it is to be imagined, that fiefs 
could not be tranſported with ſucceſs, in 
any period of their progreſſion, from 
one people to another ; it is alſo obvious, 
that a nation ſo cultivated, as to have the 

knowledge 
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knowledge and the practice of them in a- 
ny degree, could not be inclined to make 
a conqueſt for the purpoſe of a ſettlement. 
The exiſtence of fiefs implies an eftabliſh- 
ment and a fixed reſidence ; and hiſtory 
has no notice of any tribe or people under 
this deſcription, who ever wandered from 
home to fight for a tract of country which 
they might inhabit, | 


Wherever feudality was to flouriſh, it 
was to grow from the root. The tree 
could not be carried to a foreign ſoil. Its 
native earth could alone preſerve it in ex- 
iſtence, and give the aliment that was to 
make it riſe into height, and ſhoot into 
branches, 


Scotland was a feudal kingdom ; and we 
can point pretty exactly to the time when 
fiefs were hereditary there. Now, in that 
form, they could not be imported by any 
of its princes ; and, it is evident, that no 

| conquering 
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conquering nation, advanced to the prac- 
tice of fiefs in this degree, made a conqueſt 


and eſtabliſhment in Scotland. In conſe- 


quence, therefore, of a natural progreſs, 
fiefs muſt have grown to this condition of 
refinement. And, before fiefs were heredi- 
tary, they were for a ſeries of years; before 
they were for a ſeries of years, they were for 
life ; and, before they were for life, they 
had been precarious or at pleaſure *, 


In every feudal country, the progreſs 
from the precarious grant, to the gift in 
perpetuity, was experienced, In Scotland, 
the ſame progreſs muſt have been known 
and the conſideration of it carries us back 
to a remote antiquity. For fiefs, in this 
kingdom, being hereditary about the days 
of Malcolm II. or Malcolm III. ſome cen- 
turies muſt have paſſed away in the pro- 
duction of the previous ſteps of feudality. 


It 
* Lib. Feud. 1, tit. 1. Craig, Jus Feudale, lib. I. dieg. 4. 


f! 
1. 


4 
| 
| 
' 


and, I think, I am juſtified to infer from 
them the high antiquity of fiefs in the Scot- 
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It was not, in faQ, till the year 877, 
that, in France, the progreſs of fiefs to per- 
petuity was finiſhed *, In England, here- 
ditary fiefs were known before the time of 
Edward the Confeſſor, who began to reign 
in the year 1041. In Scotland, eſtates he- 
reditary, or in perpetuity, are mentioned 
to have been familiar in the age of Mal- 


colm II. who was crowned King in the 
year 1004 ; and a certainty of their exiſ- 
tence is evinced in the reign of Malcolm III. 
who ſwayed the Scottiſh ſceptre from the 
year 1057 to the year 1093 f. 


"Theſe things, ſo natural, ſo conſiſtent, 
and fo uniform, appear to me to have an 
authority that is not to be controverted 


tiſh nation, 
CHAP, 
* View of ſociety in Europe in its progreſs from rude · 
neſs to refinement, book II. ch. 2. 
+ Chron. Saxon. ap, Praefat. Epiſc- Derrenſis ad LI. 
Anglo-Saxon. p. 6. 7. 
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The Growth of the Feudal Grant. The Mi- 
litary ſervice of the Vaſſal, while Fiefs 
were in their Progreſs. Knight-ſervice, 
Is duties. The Ara of its Eftabliſhment. 
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HE avidity of man to accumulate 
property, his real wants, his artifi- 

cial defires, his love of pleaſure, his ambi- 
tion, his care to perpetuate his name, and 
to 
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It was not, in fact, till the year 877, 
that, in France, the progreſs of fiefs to per- 
petuity was finiſhed *, In England, here- 
ditary fiefs were known before the time of 
Edward the Confeſſor, who began to reign 
in the year 1041. In Scotland, eſtates he- 
reditary, or in perpetuity, are mentioned 
to have been familiar in the age of Mal- 
colm II. who was crowned King in the 
year 1004; and a certainty of their exiſ- 


tence is evinced in the reign of Malcolm III. 


who ſwayed the Scottiſh ſceptre from the 
year 1057 to the year 1093 f. 


"Theſe things, ſo natural, ſo conſiſtent, 
and ſo uniform, appear to me to have an 
authority that is not to be controverted ; 


and, I think, I am juſtified to infer from 


them the high antiquity of fiefs in the Scot- 
tiſh nation, 
CHAP, 
View of ſociety in Europe in its progreſs from rude · 
neſs to refinement, book IL. ch: 2. 
+ Chron. Saxon. ap, Praefat. Epiſc- Derrenſis ad LI. 
Anglo-Saxon. p-. 6 7- 
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The Growth of the Feudal Grant. The Mi- 
litary ſervice of the Vaſſal, while Fiefs 
were in their Progreſs. Knight-ſervice. 
Is duties. The Ara of its Eftabliſhment. 
The Conditions of Liberty and Servitude. 
Allodiality. A Diſtinction on this Subject. 
The Military Schemes. Ordmations for the 
Advancement of Arms. 


HE avidity of man to accumulate 
property, his real wants, his artifi- 

cial deſires, his love of pleaſure, his ambi- 
tion, his care to perpetuate his name, and 
to 


FEE EDS —— = 


r — . . 4-7 


—— 1 — — 


— —̃ꝛ 


— 


— 8ñ— —— — 


14 Of the Public Law, 


to enrich his poſterity ; the generoſity of 
his nature, and its ſelfiſhneſs; all joined to 
advance the precarious fief to be hereditary. 
And, when the fief was hereditary, or per- 
petual, the feudal ſyſtem was in its ſtate of 
completion, 


From the grant at pleaſure, to the gift 
in perpetuity, ſome centuries are included; 


and, during this long period, the feudal 
vaſſal was bound, by a general obligation, 
to military ſervice. In the infancy of the 


union of the lord and the'vaſſal, a general 


obligation only was ſufficient, The ſer- 
vice of the vaſſal, when demanded, was 
given with ſincere pleaſure, and entire cor- 


diality. The bent of rude times was to- 
wards war, and there was an abſence of all 


commercial objects. The vaſſal reſorted to 
the hall of his ſuperior, took a concern in 
His ambition, and mixed in his amuſements 
and ſports. An affectionate intercourſe, 
and a reciprocation of good offices, ſeemed 


to 
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to mark out the feudal aſſociation as a 
confederacy which could not be impaired, 
and which was deſtined to flouriſh. 


But, as the uſes of wealth were unfold- 
ed, the feudal grant was to become a ſub- 
ject of diſquiet. In all the progreſs to he- 
reditary fiefs, property was to riſe in its ad- 
vantages and ſecurity. It called the atten- 
tion of the vaſſal from his lord to himſelf; 
and, amidſt mercenary purſuits and occu- 
pations, the cordiality Which had diſtin- 
guiſhed them of old, was to decay. Thus 
the military ſervice, which had been briſk 
and vigorous in its early operations, came 
to languiſh with time, and the altering ſtate 
of the feudal aſſociation. This change, or 
fluctuation, was experienced in Scotland, 
as well as in every other feudal kingdom ; 
and here, too, the ſame remedy, or expe- 
dient, was applied to recover the militia of 
fiefs. 


The 


The military duty, which had been a 
general obligation only upon the vaſſal, 
was made particular. This invention was 
called Knight-/ervice, The vaſſal, by this 
tenure, was bound to be in the field for 
forty days, with a known attendance of 
ſoldiers or knights, The number of theſe 
was in proportion to the extent of his fief. 
Rolls were kept of the military tenants, 
and of the exact ſervices they were bound 
to perform. And, in this manner, the 
prince was inſtructed in the proper ſtrength 
of his kingdom. 


Knight-ſervice was eſtabliſhed in Scot- 
land before the time of Malcolm IV. f. 
Records of his reign inſtruct its exiſtence, 
and do not mention it as a novelty [BI. It 
was a meafure fancied with addreſs; and 

it 


View of ſociety in Europe in its progreſs from 


rudeneſs to refinement, book 2 


+ He began to reign an- 11 53. 
kB) NOTE II. 
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it communicated to the feudal militia all 
the utility of which it was capable, 


But, while the vaſſals of the crown, with 
their followers or knights, were to fight 
for the kingdom, we mult not imagine that 
they were its only defenders. In every 
feudal ftate, the great conditions of ſociety 
were liberty and ſervitude. To be free, was 
to have a title to go to the war, and to ſeek 
renown, To be a ſlave, was to be doomed 
to toil in the houſe, to ſweat in the field, 
and to know neither eaſe nor glory, While 
the ſubordinations of men, in the arrange- 
ments of feudality, were the pecuhar 
guardians of the kingdom, there was yet, 
in every perſon who was free, an inherent 
obligation to defend it againſt uncommon 
and urgent dangers. The neceſſities of the 
ſtate gave the alarm to all the ranks of the 
citizens; and the brave made haſte to re- 
pel the enemy, and to ſpill their blood, 

B There 
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There were thus the militia of fiefs, and the 
militia of the nation, 


Of the free, it was a characteriſtic, that 
they might poſſeſs property; and, while 
the train of the vaſſalage filled up the feu- 
dal army, the militia of the nation was ne- 
ceſſarily to conſiſt of the proprietors of al- 
lodiality. But though, in general, an al- 
lodial poſſeſſion is to be applied to a pro- 
perty in land, it was likewiſe to denote an 
eſtate in moveables, or in money; and pro- 
prietors of the latter claſs, as well as thoſe 
of the former, were, in the ſeaſons of peril, 
to bear arms, and to range themſelves in 
battle [Cl. 


Theſe military ſchemes communicated to 
the Scottiſh monarchs a command, which 
included the fulleſt ſtrength of the king- 
dom. Upon ordinary occaſions, they 
marched with the military tenants; and, 

when 
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when the nation was preſſed to extremity, 
they might embody, without diſtinction, 
all their ſubjects who were capable of bear- 


ing arms. 


That theſe ends might be purſued and 
anſwered, every feudal, and every allodial 
proprietor, was ordained to provide him- 
ſelf with armour in proportion to his eſtate. 
Muſters of men, from the age of ſixteen 
to ſixty, were made. It was remarked by 
the feudal captains, and by commiſſioners 
appointed by the crown, that every indi- 
vidual had the arms which were ſuited to 
his wealth and to his ſtation *. 


When the ſovereign iſſued his mandate 
to aſſemble the troops, all perſons of what- 
ever rank, were to preſent themſelves in 
the army. The loſs of his ſief, or a fine 
in proportion to his quality, was the pu- 
niſhment of the diſobedient vaſſal : An 

B 2 it 
* Stat, Wilhelmi, cap. 23. Prima Stat. Rob. I. cap- 27. 
I Stat. Alexandri, cap- 15: 
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it is to be conceived, that the allodial pro- 4 


prietor, or the ſoldier who was arrayed in 
the ſtrength of his county, was alſo fub- 
jected to a penalty when he delayed or re- 
fuſed to advance to the royal ſtandard, 


The militia of the nation, as well as the | 
militia of fiefs, ſerved upon their own | 
charge ; and wherever the troops were to | 
paſs, it was a law, that proviſions ſhould Þ8 
be afforded to them at the prices which 
were uſual. The magiſtracy of towns, and | 
the bailifs of* villages, were to attend to b 
their bargains and tranſactions with the 
people. On their march, they were diſ- ; 


When the war was not diſtant, men of 


N. 


charged from committing any diſorder or 
waſte, and from all practices of fraud. N 
And it was a rule, that the country ſhould | 
aſſiſt the ſoldiery, and that the ſoldiery : 
ſhould abſtain from doing any injury to } 
the country, 1 


rank went to the camp, with the equipage 
g and : 
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and garniture of their table, When the 
ſcene of action was remote, they were to 
carry along with them the ſums of money 
which were to ſupply their neceſſities, and 
to operate to their grandeur *. 


This was the military power of Scotland, 
when it maintained the ſtruggle for inde- 
pendence againſt Edward I. ; when it re- 
covered its liberties which had ſunk under 
the ſtrength and the craft of this conqueror; 
when it chaſtiſed the vain temerity and 
reſtleſſneſs of Edward II.; and, when it con- 
tended anew for its freedom againſt the po- 


licy, the talents, and the valour of Ed- 
ward III. | 


The riſing ambition of Princes, and the 
ſuperior force exerted in their contentions, 
was rendering war a greater object of at- 
tention. James I. a Prince of the moſt 
ſhining talents, knew how to diſtinguiſh 

B 3 himſelf, 
Stat 1. Rob. I. cap. 5g. 
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himſelf, and enacted many laws for the | 
advancement of arms. It was one of his 
regulations, that all men, from the age of | 
twelve years, ſhould employ themſelves to 
excel in archery. Bow-marks, or butts, 8 
were erected in convenient places in every | 
pariſh ; and thoſe who neglected to exerciſe 
themſelves in ſhooting at them were to be 
fined by his ſheriff, or by the lord of the 
territory. He gave encouragement to | 
merchants to import the weapons of war | 
into his kingdom; and he commanded re- 
gular exhibitions to be made by the ſol- 
diery of their arms f. The proprietor, | 
who had land of the extent or valuation of | 
twenty pounds, or who poſleſſed one hun- 
dred pounds of moveables, was to have a 
horſe, and to be armed at all points.. The 
proprietor 

. Statutes james I. parl. 1424, cap. 18. | 
+ Parl. 1424, cap. 44 parl. 1425, cap. 47, Theſe ex- 
hibitions were called aweaponſchawinges. In France, this 
ceremony was monſire d armes, armorum gſtenſio: Du Cange, 


coc. Arma. Monſirum. In England, it was termed the ar- | 
raying of the troops, or the marſhalliug of them in military | 


order. 
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proprietor who enjoyed a ten pound land, 
or fifty pounds -in goods, was to have a 
hat, a gorget, gloves of plate, and defences 
of ſteel, for other parts of his body. Bur- 
geſſes and . proprietors who had twenty 
pounds in moveables, were to have a ha- 
bergeon, or a doublet of defence, an iron 
hat, a bow, a caſe * of arrows, a ſword, a 
buckler, and a knife. Men of inferior de- 
gree were to be armed to the beſt advan- 
tage, at the diſcretion of the ſheriff. And 
thoſe who had no bows, were to have a 
battle-ax, a target, a ſword, and a durk f. 


The barons and knights who had great 
eſtates, and who had obtained the, King's 
licenſe, might exceed in warlike accompa- 
niments, and adorn themſelves with filk 


B 4 and 


It contained twenty-four arrows; Skene, voc- Schafſa 


fagittarum. 


T Parl. 1425, cap, 60. parl. 1429, cap. 120. 121. 122+ 
123. 
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and fur. But, in general, it was ordained, | 
that all ſoldiers, of whatever ſtation, ſhould 


avoid gaudineſs and ornament, and array 
themſelves in plain. garments *, 


Theſe practices of diſcipline, and uſages 
of war, were continued and improved un- 
der James II. under James III. under James 
IV. and under James Vf. But the know- 
ledge of powder and fire-arms being. ex- 
tended over Scotland inthe reignof the laſt of 
theſe princes, the art of war was to change 
its operations. Hand-guns, culverings, and 
artillery of different kinds, came into fa- 
ſhion ; and, with theſe, the officers and ſol- 
diery were to provide themſelves, according 
to their ſtations, and the meaſure of their 

wealth. 


* James I. parl. 1429, cap. 119. a 
+ James II. parl. 1456, cap. 56. 64. James III. parl. 
1471, cap. 45. Parl. 1481, cap. 8r. Parl. 1483, cap. 
90. James IV. parl. 1491, cap, 31. Parl. 1504, cap-75- 
James V. parl. 1540, cap. ©5.86. 87. 88. 89. 90. 
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wealth, The barons and lords inſtructed 
their vaſſals in the uſe of them; and cap- 


tains choſen in every pariſh, by its magi- 
ſtrates, and the king's commiſſioners exer- 


ciſed the national militia, * [D]. 


In the reign of Queen Mary, the inter- 
courſe with France ſerved to improve the 
Scottiſh nation in the knowledge and the 
practice of fire-arms. But James VI. who 
hated war, made no improvement of the 
military art, He conſtituted, however, 
a guard for his perſon, which was to con- 
fiſt of forty men, who, beſide having good- 
ly fortunes of their own, were each to be 
allowed two hundred pounds yearly for 
their entertainment and parade, They 
were to ſerve on horſeback, and to be in a 
conſtant attendance f. 


The 


* James V. parl. 1540, cap. g1- 94. 
[DJ. NOTE IV. 
+ James VI. parl. 1584, cap. 137. 
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The engines of war approaching to per- 
fection in France, Germany, and England, 
correſponded with the advancement of the 
arts. Scotland catched by communica- 
tion the advantages of other ſtates. The 
diſaſtrous times of Charles I. agitating all 
the moſt violent paſſions, and all the bitter- 
eſt animoſities of men, foſtered the mili- 
tary virtues, and made known that depen- 
dence of officers, that ſubordination of 
troops, and thoſe forms of the military art, 
which ſtill, in ſome meaſure, characteriſe 
the armies of Europe, 


To Charles II. the eſtates of the Scottiſh 
| parliament made an offer of twenty thou- 
ſand foot, and two thouſand horſe, to be 
raiſed out of the different ſhires of the 
kingdom“. On the foundation of this 
grant, Charles, with the approbation of 


parliament, was to new- model the military 
power 


* Car. II. parl. 1663, cap. 26, 
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power of Scotland, The enliſtment of men 
was in the places and counties where they 
were uſually to ſerve. Fit allowances 
were given to the foot and horſe, in the 
times of rendezvous, and a care was be- 
ſtowed to exerciſe them, In this conſtitu- 
tional militia, which was to act, and to be 
diſbanded, according to events and cir- 
cumſtances, the nation was to confide, as 
in a bulwark; and it was to march at the 
command of the prince, to oppoſe every 
invaſion from abroad, and to ſuppreſs all 
domeſtic inſurrections *. 


This eſtabliſhment was meant as an ef- 
fectual improvement of the former mili- 
tary ſchemes. And, from the reign of 
Charles II. till the union of the two king- 
doms, it was the rule for raiſing thoſe le- 
vies of horſe and foot, which were render- 
ed neceſſary by the exigencies of a preſent 

emergence. 


Car. II. parl. 1669, cap. 2. 
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emergence . But, notwithſtanding this 
military ſettlement, the ſovereign had till 
the privilege to call out in arms, on mo- 
mentous occaſions, every man in the 
kingdom, from the age of ſixteen to 
ſixty f. 
SECT. 

Ads of the eſtates of Scotland, an. 1689, cap. 20- 
23- 24. Stat. Will. and Mary, parl. 1683, cap. 7+ Will, 


parl. 1695, cap. 33. parl. 1696, cap. 23. 
+ Car. II. parl. 1663, cap. 26. 
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The Decline of the Military Power, Caufes 
of its Weakneſs, Remedies for its Reco- 
very. The People maintain the Military 
Charafter, amidſt the Decay of the Mili- 
tary Arrangements. An Attempt to intro- 
duce a Standing Army, The Military E- 

frabliſhments of Scotland go to Ruin, Its 
preſent Condition, as to Arms. Its Claim to 
a Militia, 


WIE military power created by fiefs, 
and the national militia, conſtituted 
a ſtrength which had acquired great glory 
over Europe, In Scotland, the renown of 
the former was as conſiderable as in any 
other kingdom, And here, too, it bore 
within its boſom thoſe feeds of decline, 
which it carried every where beſide ; and 
its defects, and the inherent weakneſs of 
every 
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every militia, ought to have produced the 
advantage of a ſtanding army, which, when 
guarded by proper reſtraints, will be al- 
lowed to be an inſtrument, the moſt effec- 
tual, both for protection and for conqueſt. 


Knight-ſervice, the tenure of feudality, 
which was invented to give ſtability to the 
military power of fiefs, could not operate 
to that end with a conſtant effort. Com- 
mercial ideas were altering the ſentiments 
and the manners of men. The duties of 
feudal obedience were to ſhock the dignity 
of barons who were opulent and powerful ; 
and the ſeduction of their example was to 
infuſe a turbulent ſpirit into the lower or- 
ders of the vaſſalage. Jealouſies without 
number were to diſtract the ſuperior and 
his tenants. The claims of wardſhip and 
relief, of marriage, aid, and eſcheat, were 
to riſe into oppreſſions. The action of the 
feudal ſyſtem, when times were mercena- 


. and property the chief object of care, 
promoted 
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promoted diviſions and ſelfiſhneſs; and, 
though this natural principle of diſunion 
had not prevailed; yet, order and diſci- 
pline could not be vigorous among troops, 
who were diſbanded on the termination of 
an incurſion or a battle, 


The diviſion of the fee into parts ; the 
commutation of ſervice for money, or for 
eluſory preſtations, for the preſenting of a 
pair of ſpurs, or the blowing of a horn, at 
ſtated times, and on particular occaſions; and 
the power of the vaſſal to act in the army 
by a deputy, were all circumſtances which 
were about- to be experienced ; and of 
which, it was alſo the tendency to wound 
deeply the feudal aſſociation, and its mili- 
tary duties. And theſe met with ſtabs 
more ſevere in the deſires of the proprietor 
to diſpoſe of his eſtate, and in the inven- 


tion of the powers of ſale and alienation ; 
in 


v Stat, 2, Rob. I. cap. 25. 1. 2. 3. 4. 5. Stat. Wilhbel- 
cap. 31. Du Cange glcſi. voc. Sergentiae parvae. 
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in the wiſhes of the creditor to procure 8 
what belonged to him, and in the inven- 3 
tion of the privilege of diſtreſſing or at- 
taching the property of the debtor, and of i 
forcing it into commerce *, 2 


It was in vain that princes attempted to 
uphold the feudal militia, Encouragements 
were given to arms; but their influence 
was only partial, and for a ſeaſon, By a 
law framed with wiſdom, and often re- 
newed, the ſovereign, when his vaſlal died 
in the field, or received a mortal wound, 
was to remit to the heir the expenſive in- 
cidents of ward, relief, and marriage; and 
the nobility were to extend this advantage 
to the heirs of their tenants in a ſimilar 
ſituation. With a like intention, it was 
ordained, that, when the unlanded ſoldier 
periſned in the hoſt, or was wounded to 
death, his wife and children ſhould enjoy 

his 


* Stat. Wilhel- cap 13. L. 2. Leg: Burg, cap. 23. 
Stat. Alex. cap; 24. J. 2. 4. 5. 6. 7. 
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his leaſes and poſſeſſions for five years 
without any fine of entry or compenſation 
to the proprietor. And, when a church- 
man was ſlain in battle, or died of a ſick- 
neſs contracted in the camp, it was enac- 
ted, that his neareſt relation of moſt ap- 
proved ability, ſhould be preſented and 
collated to his benefice ®, 


But what laws could not do, was in ſome 
reſpect effected by the weakneſs of the 
country, and the rivalſhip it was proud to 
maintain with England. This peculiarity 
of condition kept alive its military ardour, 
It ſeemed that a free nation ought not to 
truſt to mercenaries for protection and de- 
fence. Amidſt the defects and the languor 
of their military arrangements, the people 

| C felt 


* James IV. parl. 150g, cap. 102. James V. Parl. 
1522, cap. 3. 4 Q. Mary, parl 1547, c. 4 5- 6. James 
VI. parl. 1571, cap» 41+ 42. Will, and Mary, parl- 1690, 


cap. 37. 
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felt a confidence in themſelves, and a ſenſe 
of independence, Though they admitted, 
therefore, of the act of Charles II. as an 
uſeful regulation in the decline of the feu- 
dal army, and of the national militia, they 
had never any reſpect for troops at the 
command of the ſovereign, in his pay, and 
eſtabliſhed in times of peace as well as war. 


| The example of France had not allured the 
| | Scottiſh nation to be in love with a ſtanding 
force. The glory, indeed, acquired in that 
il kingdom by the Scots guards and the Scots 
11 gendarmes [E] had been infinitely flatter- | 
1 ing, and was ſtrongly expreſſive of the ſu- þ 
N periority of bodies of men who could fight 
* with art, as well as courage, and who being 
kept perpetually in diſcipline, were to con- 
| ſider war as their profeſſion ; and, of the 
i pover and grandeur which they might ſe- 
. cure by ſimilar eftabliſhments, the Scottiſh 
| monarchs 
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monarchs could not be inſenſible. But 
they dreaded the pride of their nobles, and 
the fierce reſentment of their people. 


Mary of Guiſe alone, when Queen-re- 
gent, had the raſhneſs to take a violent ſtep 
towards a meaſure ſo odious, and to which 


the way ought to have been prepared by 


ſlow and wiſe precautions. It was propo- 
ſed in parliament, that a ſurvey of the pro- 
perty of the kingdom ſhould be made; 
that a tax ſhould be lifted from every per- 
ſon, in proportion to his wealth; and that 
this revenue going to ſupport a ſtanding 
guard for the frontiers, the nobility might 
remain in quiet in their caſtles, unleſs 
when the country was invaded by an un- 
common and very formidable enemy. A 
permanent tax on land, and a mercenary 
army at the command of the crown, were 
too formidable to be liſtened to with mo- 
deration by the people. The diſguiſe was 
too tranſparent to deceive, A generous 

C 2 nation 
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nation gave way to thoſe emotions which 
lead to inſtant and determined action. Ba- 
rons and freeholders, to the number of 
three hundred, carried their remonſtrances 
to the Queen-regent, in that bold and a- 
ſpiring language which becomes men who 
conſider deſpotiſm as a greater evil than 
death. Terror ſucceeded to temerity ; and 
a project, formed without thought, was 
abandoned with precipitation “. 


Under the impulſe of a high ſenſe of li- 
berty, the people of Scotland were not to 
degenerate from valour. Yet time was 
deepening the decline . of its military 


ſchemes ; and a knowledge in the art of 


war was to advance, while its eſtabliſh- 
ments were to periſh, The confuſions of a 
ſyſtem which could not agree with refine- 
ment and the arts, were to be inſupporta- 


ble, when the Revolution had extended its 


freedom 


* Buchanan, Rer · Scot+ hiſt, lib · xiv. 
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freedom and liberality of ſentiment ; and 
the union of the two kingdoms made the 
nobles to reſign the few rights that remain- 


ed to them of feudal importance, But, in 
the ſtruggles of the two rebellions to ſup- 
port the Houſe of Stuart, which followed 
theſe great events, a general diſgrace was 
to be ſuſtained by the Scottiſh nation itſelf, 
It was to be diſarmed altogether. By 
their operation in connection with former 


cauſes, a termination was put to the feudal 
troops, and to every ſhow of a national 
militia, 


Such have been the fates of theſe eſta- 
bliſhments. Advantages were mixed with 
a neceſlary expreſſion ot diſpleaſure, The 
ſtanding army, which, after the union of 
the two kingdoms, became a part of the 
Britiſh conſtitution, communicated its dan- 
gers as well as its utilities to Scotland, 
The Scots ſerve in it, and add to its glory; 
but they now have the enjoyment of no 
other military power; and, if this army, 
in the courſe of melancholy convulſions, 
C 3 were 
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were to march againſt them ; or if, finding 
full employment in another quarter, this 
army could not afford to them any protection 
againſt a common enemy, they would be 
found in a condition the moſt helpleſs. Scot- 
land has no militia to defend it. The peo- 
ple, who ought to be their own protectors, 
are without arms, 


Beſide its regular troops, England has 
_ to boaſt its militia, This is the barrier to 
which it looks for the preſervation of its 
liberties, This is the defence which the 
legiſlature itſelf has declared to be effen- 
* tially neceſſary to its ſafety, peace, and 
* proſperity *. To an eſtabliſhment of this 
kind, Scotland has alſo a claim which can- 
not be controverted, The right of ſelf- 
preſervation, the freedom of the conſtitu- 
tion, and the firm and liberal connection 
of the ſiſter- ſtates, are illuſtrative of this 

claim, 


30. Geo, II. cap. 25. ap. Ruffhead, vol. viii. p. 80. 
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claim. The barrier, the defence poſſeſſed 
by the one, is not leſs © effentially neceſſa- 
© ry to the ſafety, the peace, and the pro- 
« ſperity of the other. 


The advantage which Scotland loſt was 
only for a time, and not for ever, The 
cauſes of a precaution which was once 
proper, are not always to endure. They 
will paſs away; and the continuance of 
the precaution will then be not only 


' unjuſt, but imprudent. The period ap- 


proaches when even the venom and ac- 
tivity of faction ſhall not be able to ex- 
cite any improper ſuſpicion between the 
two nations. Jacobitiſm is retiring to ſeek 
obſcurity and repoſe in its grave. The in- 
fluence of clanſhip is almoſt utterly de- 
cayed. The moſt remote corners of Scot- 
land have received the protection of laws, 
and the ſecurity of regular courts ; and, 
at length, they underſtand the value of 
this condition, The chieftain is no long- 
er a commander and a magiſtrate, He can 

neither 
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neither terrify with his power, nor inſult 
with his juſtice, The habits of rapine, and 
the conſequent proneneſs to inſurrection, 
have given way to the propenſities of in- 
duſtry, and the love of peace, 
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CHAPTE R III. 


The Revenue of the Sovereign, and the 
Expences of Government. 


SECTION I. 


The Demeſnes of the Crown. The Gifts of 
Subjects to the Prince, An Enumeration 
of different Branches of Revenue. The 

Care beſtowed on the Royal Property. Re- 
ſumptions of Royal Lands and Grants ; 
and Annexations of new Wealth to the 
Crown. A general Concluſion concerning 
the Revenue of the Sovereign. 


T HE ſupport and grandeur of the ſo- 
vereign were a capital object of at- 
tention in every feudal ſtate. The demeſnes 
of the crown in Scotland, as in every other 
European monarchy, were in proportion 

to 
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to the extent of the kingdom *. Original- 
ly, it is to be conceived they were fully 
ſufficient for the royal neceſſities and ſplen- 
dour. And in the ſimple times which pre- 
ceded the perpetuity of the fief, when ex- 
traordinary occaſions preſented themſelves, 
the prince received effectual ſupplies of re- 
venue from the benevolence and gifts of 
the vaſſals, and of the poſſeſſors of allodi- 
ality f. As ſociety improved, and the fief 
became hereditary, his wants were to in- 
creaſe, It was eSpedient that his proper- 
ty ſhould be greater, His claims acquired 
a ſolidity ; and new ſources of wealth were 
to be diſcovered, | 


By the rules of the feudal inſtitutions, 
it was frequently to happen, that eſcheat, 
devolution, and forfeiture, were to- ſend 
back to the prince the lands of the barons 
and vaſſals in capite ; and; when theſe did 

[85 e not 
* Spelman, gloſſ. doe. Dominicum. . 


I Du Cange, gloſſ, voc. Donum. Spelman, voc- Xenia. 
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not go away from him in new grants, it 
was the practice to give them out in cuſto- 
dy to farmers or ſheriffs, who anſwered to 
the exchequer for their profits. Heredi- 
tary offices, with the poſſeſſions in con- 
nection with them, were returning alſo to 
the crown by ſimilar methods, and were 
managed in a ſimilar manner “. 


The profits of wardſhips, reliefs, and 


marriages, were prodigious, The incident 


or perquiſite of aid might be demanded by 
the ſovereign when his eldeſt ſon was 
knighted, when his eldeſt daughter was 
married, and when he himſelf was ran- 
ſomed. It might be demanded, though 
with leſs legality of claim, to relieve any 
other important or preſſing neceſſity f. 


A 


* Regiam Majeſtatem, lib. 2. cap. 45. 55. Quon· At- 
tach. cap · 19. 

+ Reg. Maj. lib. 2. cap- 71. 73. Stat. Rob. III. cap. 
19. Du Cange, voc · Auxilium. 
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| A revenue aroſe out of vacant biſhop- 
0 ricks, out of monaſteries of royal founda- 
i tion, and out of the neceſſary juriſdiction 
] of the prince in eccleſiaſtical affairs *. 


The wreck of ſhips within the kingdom, 
royal fiſh, royal mines, waifs, eſtrays, 
treaſure of which no perſon could claim 
the property, the cuſtody of lunatics and 
of their lands, the goods of felons and con- 

victs, were other branches of the riches of 


the crown f. 
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Fines or preſents were made to the ſove- 
reign for liberties and privileges ; and fees 
were exacted for grants and confirmations 
of offices and property. The profits which 

grew out of proceedings at law were valu- 
able, and almoſt without end. Amercia- 
ments for crimes and treſſpaſſes were ex- 


tenſive, 


Reg · Majeſt. lib, 2 · cap · 23. Stat · 2, Rob. I, cap. 1 · 
+ Quon. Attach. cap: 48. Reg. Majeſt. lib; 2. cap. 46. 
Stat. Alex: II. cap. 25- | 
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tenſive, and generally arbitrary. Confiſ- 
cations were frequent. Towns preſented 
great ſums for particular favours and fran- 
chiſes. And various duties or cuſtoms 
were paid for different objeQts of merchan- 
dize, and for the exportation and impor- 
tation of commodities *, [F]. 


An extenſive revenue was thus poſſeſſed 
by the Scottiſh princes, and it failed not to 
maintain their political conſideration, It 
was to ſuffer at times from a pious libera- 
lity to the church, from a weak profuſion 


to favourites, and from the diſgraceful ra- 
pacity of ſtateſmen. But it was at no pe- 
riod to be either contemptible or ſcanty. 
The maxim, that the demeſnes of the crown 

could 


Reg. Majeſt- lib. . cap- 6 8. 18. 26. 27. lib 3. cap. 
1. 24. 36+ lib- 4- cap. 10. Quon+ Attach- cap. 54, Stat- 
Rob. III. cap. 8. Leg. Burg- cap. 27 141+ 142+ Stats 
Gild, cap- 41- Stat. David IL. cap. 37. 49. Stat. Wilhel. 
cap. 36. Stat. James I. parl. x+ cap. 8. 21. 22. park 2. 
cap. 40 part. 5- cap» 101. 
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could not be alienated, though often in- 
fringed, was foſtered more carefully in 
Scotland than in any other feudal ſtate; 
and it was thought, that every improper 


_ donation or abſtraction of the royal revenue, 


ought to be challenged and revoked. 


Robert Bruce aſſembled a parliament for 
the purpoſe of re-annexing to the crown 
thoſe fees and eſtates which in times of 
war and confuſion had paſſed away from 
it, The poſſeſſors of crown-lands were 
called upon to produce their charters, Ma- 
ny of them had no charters to produce, 
and many were averſe from all inquiries 
of this kind, A body of them acting in 
concert, drew their ſwords. ©* Our ſwords,” 
ſaid they, are the tenure by which we 
hold our eſtates, and with their points 


* we will defend them.“ The conſpiracy 
which had been formed was detected. King 
Robert diſplayed his vigour and addreſs. 
And to this mutinous ferocity, the black 

parhament, 
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parliament, conſulting the authority of law 
and government, gave a neceſſary check 
by executions and forfeitures *, 

James I. amidſt the other important 
tranſactions of his reign, paid a proper at- 
tention to the royal demeſnes and reve- 
nue, He ordained the ſheriffs to inquire 
into the lands, poſſeſſions, and rents which 
pertained to the crown, and which had 
been conſidered as its property in the 
times of David II. Robert II. and Robert 
III. T. He conſulted the charters of his 
tenants, He made it paſs into a law, that 


| no governor or regent ſhould aſſume the 


privilege of alienating any lands which 
ſhould fall to the crown. He called upon 
the Earl of March to defend the title by 
which he held a forfeited earldom; and, by 
a parliamentary judgment, and after a 
full diſcuſſion of his claims, he annexed 


the 


* Buchanan, Rer Scot. hiſt. lib. viii. 
t Stat- James I. parl. 1424, cap; 9 
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the eſtate and its dependencies to the 
crown, He recalled all lands which had 
| been got by uſurpation, and which were 
poſſeſſed under improper deeds. He an- 
nulled the grants to private men, of ma- 
ny forfeitures, eſcheats, and wards, which 
| had belonged to the crown. He made 
known the inefficacy of donations of roy- 
| al lands, and royal property, when made 
by regents and ſtateſmen, to ſecure their 
popularity, and to prote& themſelves from 
| envy. Frequent and eminent examples 
| of juſtice added to the revenue of the 
crown, guarded it from encroachments, | 


orgs Agent, pe TON ROS ̃ͤ EARS . ] 


and were leſſons of inſtruction to future i 
princes *. 


The eſtates of the kingdom, the clergy, 5 
the barons, and the commiſſioners of the 
boroughs, during the minority of James II. 

made 
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made a revocation of all lands, poſſeſſions, 
and property, which had belonged to 
James I. and had been granted without a 
parliamentary authority, And they or- 
dained, that, till the majority of their 
prince, no alienations of the royal wealth 
ſhould be eſfectual, without their conſent“. 


James II. had genius and talents for go- 
vernment. He neglected not the intereits 
of his revenue. A poſterior law inveitcd 
him in many caſtles, gave him the lands 
in connection with them, and the grant of 
different manours, lordſhips, and earldoms. 
It annexed to the royal property the whole 
cuſtoms of Scotland, and it permitted the 
ſovereign to ſatisfy, by compenſation, thoſe 
who had been penſioned upon them. It 
was the wiſh of parliament that theſe poſ- 
ſeſſions ſhould remain with the crown. No 
private deed of James, nor of his ſucceſſors, 

D was 


Stat. James II. parl. 1437, cap. 3. 
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was to diſunite them from it. To their 


alienation, gift, or ſale, the advice of par- 


liament was neceſſary, and the concurrence 
of weighty reaſons of ſtate. 


The idea eſtabliſhed itſelf, that the ſo- 
vereign was not to waſte the patrimony of 
the crown. The parliament interfered to 
correct the extravagance of princes. No- 
bles, courtiers, farmers of the revenue, and 
all whoſe rapacity and artfulneſs had ex- 
torted and won from the openneſs, the fa- 
cility, and the generoſity of Kings, any 
grants of the royal property, were to hold 
them by a precarious tenure. Acts of re- 
ſumption were to ſtrip them of theſe diſ- 


honourable acquiſitions ; and even to com- 
mand the reſtitution of the profits they had 


received *. 


James III. had no capacity for real buſi- 
neſs, was fond of the arts, and of amuſe- 
| ments, 


* Stat. James II. parl- 1455, cap. 41. 
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ments, addicted to favourites, and involved 
in diſputes with his nobles. Yet the doc- 
trine of attending to the royal revenue, 
had taken ſo firm a root, that a law of re- 
vocation of all gifts and grants to the pre- 
judice of juſtice and of the ſtate, diſtinguiſh- 
ed his reign. The earldom of Roſs, with 
other eſtates, and with caſtles and houſes 
of ſtrength, were knit and united to the 
crown; and a parliamentary act enjoined 
the maſter of the houſehold, and the Lords 
of council, to be attentive to enforce the 
regular payment of the King's rents *. [G]. 


James IV. was magnificent and bold, and 
burned for opportunities of renown. He 
repoſed a flattering confidence in his no- 
bles, and he was beloved by his people. 
The eſtates of the kingdom were not inat- 
tentive to his dignity and ſplendour, Men 

D 2 of 


* Stat. James III. parl. 1476, cap. 71. 72+ Parl. 1483, 
cap. gt. Parl. 1487, cap. 112. 


of high rank were appointed auditors of | 
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the King's accounts *®, Revocations were 
made of royal lands and royal property, to 
an ample extent, and in ample forms f. 


The power exerciſed by the prince; | 
of Scotland, of reſuming, on their majori- 
ty, all gifts and diſpoſitions of their reve- I 
nue granted by governours and regents, was 3 
exerted by James V. . An act alſo was paſ- 3 
fed for regulating the buſineſs of his ex- 3 
chequer ||. And, conformably to the prac- 
tice of the Kings, his predeceſſors, he add- 
ed to the royal demeſnes all the unannex- 
ed lands, lordſhips, and caſtles, of which! 
he was poſſeſſed; depriving himſelf and 
his ſucceſſors of all power of alienation o- 
ver them, without the advice and conſent 
of | 


* Black acts, p- 87. 

I Star. James IV. parl. 1488, cap. 5. Parl. 1489, 1 
10 22. Parl 1493, cap. 50. 51. 

t Stat. James V. parl- 1540, cap. 70. 

Stat. Jamas V. parl. 1 540, cap. 96 \ 
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of parliament, and without the ſpur and 
neceſſity of great and controuling mo- 


tives *. 


Theſe maxims, and this attention, were 


practiſed by Mary, whom our hiſtorians 


have conſpired to adore or to calumniate f. 
They were not forgot by James VI. who 


was ever dreaming of prerogatives, which 
no ſovereign can exert but in a nation of 


ſlaves T. And, in the reign of this Prince, 
the annexation of the church-lands to the 


crown, in conſequence of the reformation, 
brought to it an abundant acceſſion of 


wealth ||. 


Stat. James V. parl. 1540, cap. 84- 115: 
+ Stat- Mary, parl- 1555, cap. 28. 


D 3 


Charles L $ and Charles II. J 


Were 


Stat. James VI. parl. 1585, cap. 17. Parl. 158 7. cap. 


31. Parl. 1593, cap. 176. Parl. 1600, cap. 2. 
Stat. James VI. parl. 1587, cap. 29. 
Stat. Charles I. parl. 1633, cap. 9. 10. 


} Stat. Charles II. parl. 1661, ſeſſ. 1. cap. 53+ Seſſ. 3. 


cap. 8 
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were not of a nature to deſpiſe rules and 
forms, which were to aggrandize the pre- 
rozative and the crown. And James VII, 
who, to the uſeleſs virtues of a monk, add- 
ed the deſtructive vices of a tyrant, was 
in haſte to exerciſe them f. [HI. 


Thus, in every period of the hiſtory of J 
Scotland, it is to be thought, that the re- 
venues for the royal ſtate were fully ſuffi- 
cient for its wants and its grandeur. They 


were indeed to fluctuate, and to give way 
to accident and conjuncture. But, if a- 
buſes were frequently to take place, they 
were no leſs frequently to be corrected. 
And the power of reſumption of royal pro- 
perty, poſſeſſed and exerciſed by our prin- 


ces, offered a conſtant bulwark for the pre- 
ſervation of their wealth. Nor ought it to 
be forgotten, that the crown-lands had a 

relation 


Stat. James VII. parl. 1, cap: 40 42. 
CH]. NOTE VII. | 
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relation to the varying condition of ſocie- 
1 ty. They were to ſtretch and to comply 
with the wants of the prince; and time 


was making new additions to his revenue, 


The authors, accordingly, who have been 


olicitous to deſcribe the monarchs of Scot- 


2 land as abject from poverty during the pre- 


'# .% aus" £3 
4 : Xx; 


** Men 
PA” 7 
8 * 8 


Yvalence of fiefs, betray an ignorance and 
7 inattention which admit not of apology. 
They violate the evidence of our ſtory, and 
Ithe evidence of our laws, 


D 4 S EC- 
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e II. 


The Expence of Government in diſtinction 


i from the Revenue of the Prince. The 
] great Source of both. Innovations with 
j reſpect to them. The Sovereign finds him- 
| ſelf ma critical Situation. The Spirit of 


Feudality gives way to that of Money and 
| Commerce, The Aid for the Prince. The 
1 Aid for the Nation. Taxation on the 
q Foundation of the Prerozative. Parlia- 


mentary Taxations, Extents, or Valua- 
| tions of Land. The old Extent, The 
| New Extent. The valued Rent. 


H E natural eſtabliſhment for the 
| grandeur and the defence of a feudal 
L ſtate; was the grant of land from the crown. 
| It created and maintained a wide arrangc- 
ment of troops, of which the ſovereign 

was 
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was the commander, But civil juriſdic- 
tion, as well as military command, was 
connected with fiefs; and thus the offices 
of juſtice, as well as of war, were diſchar- 
ged by the vaſſals of the crown, and the 
other holders of territory. The. landed 
property of the kingdom was according ly 
the great ſource of wealth to the ſovereign 
and the government. And, while the feu- 
dal inſtitutions maintained their original 
ſpirit and vigour, they were well calculated 
for the purpoſes both of defence and of 
juſtice. All taxes were then unneceſſary 
and unknown, 


But the ſyſtem of fiefs, ſo ſuitable to the 
times in which it roſe, could not agree 
with the maxims of commerce, and with 
the growing pride and luxuries of ſociety. 
It was to undergo variations; and theſe were 
to act upon the ſovereign and upon govern- 
ment, Whatever care might be beſtowed 
upon the demeſnes of the prince, the 

grant 
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grant of land, which paid the military and 
the political expence of the ſtate, could not 
be upheld in a fixed and certain fituation, 
It ſuffered encroachments, and became ſub- 
ject to alienation, The military arrange- 
ments of fiefs were to be turbulent, and 


without efficacy. Their civil juriſdiction 


was likewiſe to decay. The crown-vaſlals 
were to be unfit for war, and unfit for ju- 
ſtice. 


In the breaking down of the feudal ſy- 
ſtem, it ſeemed to the prince, that cruel diſ- 
orders were to threaten the moſt fatal re- 
volutions, and to diſſolve all the parts of 
the government, They were yet the germ 
of the ſtability that was to be given both 
to the crown and to liberty. 


By the ſcheme of feudality, land was 
the medium of the conduct of men. It 
called them to act, and it was the reward 
of their action. It was the ſalary of the 


captain 
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captain and the judge. Now, in a fitua- 
tion where the captain and the judge were 
not diſpoſed to be active, or were diſqua- 
liked for their duties, calamities were ne- 
ceſſarily to enſue. But the utilities of ſo- 
ciety, and the purpoſes of civil life, were 
to be fulfilled. If the proper actors were 
incapable or idle, they had no claim to the 
free enjoyment of lands, which had been 
given under a burden. It was perceived that 
other men might diſcharge their duties; 
and out of their eſtates a payment was to 
be drawn for the ſatisfaction of theſe, 
The value, the largeneſs, the extent of land, 
rendered it a moſt improper inſtrument for 
ation, Money was to be ſubſtituted in its 
place, and to pay the ſervices to which it 
had been ſubjected. All the appearances 
of ſociety were to be altered. Feudality 
decaying, commerce was to flouriſh. The 
contributions called out from the proprie- 
tors of territory, were to be in diſcharge 


of duties which they owed to the ſtate. 
And, 
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And, as trade was to increaſe, the land of a 
kingdom was not to be confined excluſively 
to taxation, The merchant and the ma- 
nufacturer were to contribute for the pro- 
tection afforded to them againſt an enemy, 
and againſt injuſtice, Cuſtoms and exciſe 
were invented ; and time was preparing 
the buſineſs and the decorations-of that 
complicated, that magnificent, and that 
animating ſcene, which nations are to ex- 
hibit in the ages of perfection and opu- 
lence, 


The conduc: of the ſovereign, in the diſ- 
ordered times of feudality, illuſtrates this 
reaſoning. When preſſed himſelf by an ur- 
gent occaſion, the rules of the feudal inſti- 
tutions had taught him to have recourſe 
to the aid, or the benevolence of his vaſ- 
fal. This aid, which was at firſt the vo- 
luntary preſent of his tenant, he was in 


time to command as a right. Inſtead of 
makin⸗ 
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making a requeſt for a ſupply, he iſſued 
a mandate for it *, 


This exaction had a reference to him- 
ſelf; and he was to act in a ſimilar method 
to ſupply the exigencies of government. 


When his vaſſals were not to perform 
their ſervices, he was to levy an aid or a 
fine out of their lands, to compenſate this 
neglect. Conſcious of incapacity, or averſe 
from all inclination to their duties, his 
vaſſals did not oppoſe this demand. And 
it was juſt that the grant of land ſhould 


r .Wenn * r was p IJ 1 
. Cc 
+ W.- . * 4 ? * . ad Þ [ G F 


4 provide for the ends for which it was gi- 
15 ven, Habits lead to eſtabliſh a rule; and 
2 cuſtom is often as effeQtual as law. Aids 
of feudal and political, aids -with regard to 
le the crown r, and with regard to govern- 
* ment 
* 

n | Sir John Dalrymple, treatiſe on feudal property. 
Td ch. 2. ſect. 2. | 


+ Spelman and Du Cange, voc. auxilium. Anderſon, 
Diplomat, Scotiae. tab. 35. 
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* 

| ment *, grew into taxations, And the 4 
| ſovereign, when impelled by his humour 
. and prodigality, as well as when urged by 
| great and national motives, lifted up con- 
A | tributions for his own uſe, and for the uſes 
| of the ſtate; | 

| Nor, on occaſions in which the govern- 

il ment and the ſtate were more particularly 

il concerned, did the prince confine himſelf | 
it to the lands which were holden in feuda- | 

q lity ; and of which it was the intention to 
1 provide for public defence and for public ju- 
ſtice. Territory in ſoccage and allodiality ; 
| was likewiſe ſubjected to his tyranny, , 
[ And Hidage and Carucage were to de- N 
| note in Scotland, as well as in other 
1 nations, thoſe formidable taxations which Þ 
were to be extorted and gathered, without 
F | diſtinction, 
1 Brady, tracts, p, 117. 118. 119. 120 Du Cange. 
* voc. Scutagium. f 
N | 
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diſtintion, from the whole landed property 
of a kingdom *. 


It was thus that taxations were fo be 
levied on the foundation of the royal pre- 
rogative ; and they did not ſeem to be op- 
preſſions in their riſe, A real and a preſ- 
ſing expediency gave a ſanction to them. 
But their exorbitancy and their frequency 
were ſoon to awaken ſuſpicions, Sove- 
reigns, goaded on by avarice, and allured 
by ambition, made extenſive and diſguſting 
encroachments upon the property of their 
ſubjects, The power of taxation was 
found to be a moſt deſtructive privilege. 
From complaining of its abuſe, the people 
were to inquire into its origin and propriety; 
and princes, in order to ſooth and flat- 
ter them, were to declare, that the contri- 

butions 


Du Cange gloſſ. voc. Carrucagium, Hidagium Spel- 
man. voc. Carua, Hidagium. Brady, gloſſary to his 
tracts, p. 3+ Reg. Majeſt, lib. ii. cap. 16. 
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butions they received, ſhould not be ac. | 


deceit and addreſs were not always to pre- | 1 


counted as precedents and as law. 


But, in matters of this high importance, | 3 


vail, There is nothing ſo valuable to men | 


as their property; and flattery cannot con- 4 
ceal the outrage of inſult, and the violence | j 
of oppreſſion. The nation demanded to Þ 
be conſulted in the aids it was to beſtow, 
The original freedom of the government 
had conferred upon them this right; and 
it was illuſtrated by frequent declarations 
from princes, that the aids they received £ 


were gratuitous contributions. The au- 
thority of the parliament was to ſucceed to 
the will of the ſovereign. The national 
council, and not the prerogative of the 
King, was to judge concerning the wants 
of the ſtate, and the taxations which were Þ 2 


P 


3 


expedient. | It. 


©. 


Previous 
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Previous to the times of William the 


2 
e- 


Lion“, taxations had taken place on the 


foundation of the prerogative; and the 
ce, FE mandates of the Prince had often diſtreſſed 
re. the lands of the kingdom. But, as in this 
en 


Wreign there are examples of parliamentary 


aids, it is to be thought, that the power 


ce BY of taxation had already paſſed away from 


* Ihe Sovereign to the Nation; and that the 
age of William is to be conſidered as the 


ent epoch of a tranſaction the moſt memo- 


ind ble. 


ons 


WW, 


vel BY When this high-ſpirited Prince was the 


au- priſoner of Henry II. the Scottiſh nation 
| to 
nal 


the 


LNtS 


ſurrendered. its independency to procure 
his enlargement. Henry did not ſeruple 
to receive the homage of William and his 
Ibarons. But Richard I. ſmit with the 
ere ; glory of undertaking a cruſade, conſented 


WUD par ene Se NET 


* 


to reſtore its independency to Scotland, 
f E conciliated 


ous ? 


= 


* He was crowned, an. 1165. 
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conciliated the affections of William, and 
received ten thouſand marks as the price 
of this reſtitution. Ten thouſand marks 
were equal to a hundred thouſand pounds 
of our preſent money. This immenſe ſum 
could not be ſupplied out of the private 
revenue of William; and it was to operate 
a national advantage. It was levied accor- il t 
dingly by an aid from his ſubjects; and this Wh © 


aid was by a parliamentary authority *, j 


There is evidence in this reign of a tax- * 
ation by parliament, ſtill more explicit i 
and particular. In conſequence of an a- iſ © 
greement with King John of England, Ne 
who ſucceeded Richard I. William became d 
bound to pay to him the ſum of fifteen ter 
thouſand marks. For the diſcharge of this I de. 
engagement a parliament was called at Stir- Wi! 
ling. The matter was not long in diſcuſ- far 


ſion. The barons gave a grant of ten 
thouſand 


* Buchanan, Rer. Scot- Hiſt. lib, vii. Brady, Hiſt. of 
England, vol. 1. Appendix, No. 67. No. 68: 


nd 
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/ 
thouſand marks, and ſix thouſand marks 


were given by the boroughs *. 


From the moment that aids on land, 
whether by the authority of the prince, or 
of the parliament, were to be levied, it was 
neceſſary that valuations of the territory of 
the kingdom ſhould direct the aſſeſſment 
of the proprietors ; for, without theſe, no 
juſtice or equality could be obſerved in 
the mode of taxation, To ſearch, howe- 
rer, in our hiſtorians, for the firſt ſurvey 
or extent that was made in Scotland, muſt 
be in vain. No memorial of this tranſac- 
tion is to be found. But, long before the 
days of Alexander III. valuations of its 
territory were to be framed, to be conſi- 
dered as rules of taxation, and to be abo- 
liſhed. This aera, notwithſtanding, 1s the 
fartheſt point to which, it is ſuppoled, that 

| E 2 we 


* Fordun, lib. viii. Lord Hailes, Annals of Scotland, 
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we ought to look on the ſubje& of extents, 
The lawyers of Scotland have ſaid ſo. The 
general valuation by Alexander III. is 
treated with a moſt particular reſpect. It 
is called by way of diſtinction, the old extent, 
[1]. 

But, lands being to fluctuate in their 
rents and profits, no rule that was fixed 
could anſwer long the purpoſes of taxation. 
A re- valuation of lands, it is conjectured, 
was made, when a tax was to be impoſed 
for the ranſom of David II *. And ther 
is an indubitable evidence of a valuation 
in the times of James I. T. But the vari 
tions of property and of money, by detrad- 
ing from the utility of theſe meaſures, 


gave riſe to other regulations. It was or- 


dained in the reign of james III. that the 
jury ſhould expreſs in their inquiry, or re- 


tour, not only the old extent of the eſtate 
ot 


[1]. NOTE IX. 
* Mr Erſkine, Inſtitute of the law of Scotland, p. 22; 


+ Black Acts, fol. 3. and 4. James I. parl. 1424 
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of a deceaſed proprietor, but its exact va- 
jue at the period of the inveſtiture of the 
heir. This tranſaction was deemed equal 
to a valuation; and it obtained the appel- 


lation of the new extent *, 


Pinciples or maxims of taxation, in con- 
formity with the circumſtances of the times, 
and in conſiſtency with juſtice, were in 
this manner to be placed in the eye of the 
legiſlature, But, while the ſtate was thus 
directed how to levy its ſubſidies, the ſo- 
vereign and ſubjects- ſuperior were alſo in- 


formed how they might adjuſt and collect 


the feudal caſualties of their vaſſals. The 
new extent was the meaſure of aſſeſſment 
in the latter condition. In the former, the 
old extent was eſteemed the more equita- 
ble mode of taxation. 


To Robert I. the parliament aſſembled 
at Cambuſkenneth, in the year thirteen hun- 
E z dred 


Parl. 1474, cap 56. 
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dred and twenty-ſix, gave a ſubſidy, during 
his lift, of the tenth penny of all the ; 
| of the earls, barons, burgeſſes, and tree- 
| holders throughout the kingdom. Thi 
ſubſidy, which was rendered necellary by 
the expences and calamities of long wars, 
was to be levied according to the old ex- 
tent *. | 


— Ss 


According to the old extent, all ſubſ;- 
dies were levied till the uſurpation of Oli- 
ver Cromwell, His parliament, in the 
year 1656, eſtabliſhed a new method cf 
taxation. Upon the Reſtoration, howe- 


| 
| 
| 
| 


ver, the old extent was again recurred to). 
But it was almoſt immediately abandoned, 
For, when a taxation was impoſed in tie 
1667, the new method was adopted and 
improved; and, in this ſtate, it continues 
to be in obſervation. Extents on the foun- 


Cation 


1 N * See the Indenture of this tranſaction in the Appen: 
| dix. | 
+ A of the convention of eſtates, 1665, 
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dation of it by the commiſſioners for levy- 
ing the land-tax, have the name of the va- 
lued rent ; and this valuation is the rule 
for the aſſeſſments of the property of in- 
dividuals *, 
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we— Act of the convention of eſtates, 1667. 
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Juriſdiction and Courts, 


SECTION I. 


The King's Palace and Court, The Mem- 
bers of the King's Court, The Officers of 
the Crown. The Chancellor. The Fu- 

ſticier. The Chamberlain. The Sengſcbal, 

or the Steward, The Conſtable and the 
Mareſchal. The Influence and Luſtre g1- 
ven by them to the Crown, and by the Te- 
nants in Capite. | 


N the fabric of feudality, the object 
I which attracts moſt the attention, is the 
Sovereign. His power was great, his ſplen- 
dour greater. He was the bond of con- 


nection which tied together all the parts 
of the kingdom. The barons and the mi- 


litary 


And the Conſtitution of Scotland. 73 


litary tenants of the crown were bound to 
attend him as their chief lord. To his pa- 
lace they reſorted to pay attention to him, 
to make themſelves known, and to acquire 


| diſtinction, Coronations, creations into 


knighthood, and all ſolemn feſtivals, were 
celebrated in it. 


It was alſo in his palace that the Sove- 
reign was uſually to hold his court, and to 
exerciſe juriſdiction. The nobles and mi- 
litary tenants of the crown were conſtitu- 
ent members of this aſſembly, and met in 
it at ſtated times, The buſineſs of the So- 
vereign, and the buſineſs of the people, 
were matters of its deliberation. Here 
the vaſſals of the Prince might offer him 
their advice on ſubjects of ſtate; and here 
the diſputes of the great were decided, and 
appeals were received from inferior judi- 
catures. In this convention the Sovereign 
might act in his own perſon, or by his ju- 

ſticier. 
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ſticier. It was termed the King's Court, 
or the King's Council *. 


Out of the number of the nobles, and 
the tenants in capite, the different officers 
of the crown were elected. Theſe were 
the chancellor, the juſticier, the chamber- 
lain, the high ſteward, or ſeneſchal, the 
high conſtable, and the mareſchal. The 
duties they exerciſed individually were of 
the higheſt and the moſt general impor- 
tance; and, when they met together in the 
royal palace, they were the moſt illuſtrious 
ornaments of the Aula Regis, or the court 


of the King. 


The chancellor ſuperintended and direc- 
ted the buſineſs of the chancery. He ex- 
amined all the charters which were to pals 
the great ſeal, of which he was the keeper. 
He directed royal grants of property and 

office; 


Du Cange, gloſſ voc. Curia. 


18 
TC 
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office; and writs and precepts, in judicial 
proceedings, received their ſanction from 
him. His dignity advanced as charters and 
public inſtruments of the crown were to 
multiply. In the reign of James III. he 
was uſually to rank after the Princes of 
the blood. James VI. by an expreſs ordi- 
nance, aſcertained his precedency beyond 
all other officers. And, in the reign of 


Charles II. a particular law declared, that, 


by virtue, and in right of his office, he 
was to preſide in all meetings of parliament, 
and in the public judicatures of the king- 
dom x. 


Of the great juſticier, or juſtice-gene- 
ral, it is to be thought, that, in very an- 
tient times, he ſurpaſſed in authority and 
ſplendour all the other officers of the 
crown, He exerciſed an univerſal juriſ- 

diction 

* Malcolm II. cap. 2. Stat. Rob III. cap- 1. and . 
Crawfurd, Officers of the crown, and of the ſtate, p. 3- 


Stat. Car. II. parl- 1661, cap. 1. Spelman, voce Cancel» 
larius. 
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diction both in civil and criminal matters *; 
and, in the abſence of the Sovereign, he 
was even to act as viceroy, or as guardian 
of the ſtate. He held his court at two 
terms in the year T. His arm could reach 
from one corner of the kingdom to the 
other. But, amidſt the general extenſive- 
neſs of his powers, it is to be remarked, 


that treaſon, and the four pleas of the 


crown, belonged to him in a more peculiar 
manner 1. But, as buſineſs was to in- 
creaſe, and to grow complicated, it became 
neceſſary to appoint juſticec-errant, or iti- 
nerant [. Theſe were ſubordinate to the 
great juſticiary, They travelled through 
the kingdom to execute juſtice ; and their 
decrees might be ſubmitted to his review F. 


| The 

Reg. Majeſt. lib. i. cap. 1. 5. lib. ii. cap. 16. Iter 
Juſtitiarii. 

+ Stat. Rob. III. cap. 30. Quon. Attach. cap. 79. 

t Reg. Majeſt. lib- i. cap- 1- lib. iv, cap- 7. 8. 

The Miſi Dominici of the Franks were ſimilar offi- 
cers; and 7uſtices Itinerant, it is probable, were known in 
all feudal countries. Du Cange, Gloff. voc- Miſi. 

6 Spelman and Du Cang;: voc. Iter. Juſtitiarius, 


in 
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The high chamberlain had the care of 
the King's perſon, and was Keeper of 
the royal wardrobe. In matters of finance, 
he had a general authority ; and he exert- 
ed juriſdiction over the train of officers 
who collected the revenues of the crown, 
Of all the royal boroughs, he poſſeſſed a 
peculiar charge ; and he held his airs and 
circuits in them, He inquired into the 
management of their magiſtracies, and into 
the applications of their property. He de- 
cided the complaints and diſputes of bur- 
geſſes and craftſmen, and adjuſted the prices 
of proviſions. He regulated the modes of 
barter and ſale; and judged in whatever 
had a reference to conveniency and police“. 


Next to the chamberlain was the high 
ſteward, He had the government of the 
King's houſehold and family. He furniſh- 
ed the palace with proviſions, procured 
corn for the King's horſes, attended to the 

royal 


LL. Malcol. II. cap, 4, Iter Camerarii. 
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royal foreſts and game, and inſpected the 
behaviour, and puniſhed the delinquencies 
of the King's domeſtics and ſervants, In 
ſome foreign nations, this officer was not 
of ſuch high precedency as in Scotland, 
Here, from the perſqnal greatneſs of the 
houſe, in which the office came to be he- 
reditary, he grew to a great and ſhining 
eminence, The title of the office was aſ- 
ſumed as the ſirname of the family who 
had poſſeſſed it; and they were to mount 
the Scottiſh throne in the perſon of Robert 
II. and to be illuſtrious and intereſting in 
alliances and blood, in arms and virtues, in 
weakneſſes and misfortune *. 


The high conſtable poſſeſſed ſignal pre- 
rogatives. When the Sovereign, upon his 
advancement to the royalty, was to ſwear 
fidelity to his ſubjects, and to pay homage 
to the laws, he delivered his naked ſword 

into 


* LL. Malcol. cap. 5. Du Cange, voc. Sengſcalcus, 
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into the hands of the conſtable, © Uſe 
© this in my defence, ſaid he, while I ſup- 
port the intereſts of my people; ule it 
to my deſtruction when I forſake them” *. 
A naked ſword, of conſequence, was the 
badge of his office. When the King's ar- 
mies were in the field, he had a ſupreme 
command over all perſons, He deſcribed 
the ground for the camp, placed the cen- 
tinels, ſent out ſpies to obſerye the enemy, 
and gave their orders to all the officers, 
But, when the troops were in caſtles and 
garriſons, his authority did not extend to 
them. In points of honour he exerciſed 
a ſuperior juriſdiction ; holding courts of 
chivalry, and regulating the ceremonial 
of thoſe duels, in which pride and virtue 
vindicated their rights and dignity from 

rudeneſs 


* It was in alluſion to this form, that Buchanan 
made a naked ſword jto be repreſented on the money 
coined in the minority of James VI. with theſe words, 
Pro me, fe merecr, in me. Anderſon, Diplom. et Numiſ- 
mat. Scot, Theſaur- tab- 166. 
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rudeneſs and inſult, All diforders and 
riots, bloodſhed and ſlaughters, which were 
committed, and took place within four 
miles of the King's perſon, of the parlia- 


ment, and the privy-council, were judged 
and puniſhed by him. Military contracts 
and cuſtoms of arms were proper objects 


of his cognizance; and he had powers of 
action in all matters connected with war, 
in which the common law could afford no 


aſſiſtance *. 


Though inferior in rank to the con- 
ſtable, the mareſchal was of great dignity. 
The conſtable preſided over the whole 
army; the mareſchal was maſter of the 
horſe. In the court of chivalry they were 
Judges, and decided there concerning mat- 
ters of honour and of arms f. In the camp 

and 


“ Spelman, voc. Conſtabularius Du Cange, voe. 
Comes Stabuli, 


+ Sir Thomas Craig affirms, that, in the court of chi- 


valry, the mareſchal was the ſole judge, and that the 
| conſtable 
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and in the field they united their counſels, 
to direct the troops, and to perform with 
ſucceſs the duties of commanders*, [K]. 


Theſe officers, ſo various in their privi- 
leges, and ſo important, were in ſubordi- 
nation to the ſovereign, He was the 
fountain of honour and juſtice ; and his 
court, next to the parliament, was the ſeat 
of higheſt judicature, Pleas of the crown, 
and common pleas, might be judged in it, 
His ſubjects might ſubmit to him their 
wrongs, civil and criminal, by complaint 
and by appeal; and it was his duty to pro- 
tet the weak, and to give relief to the in- 
jured. 


1 The 


conſtable had no authority there. Fus Feudale, lib. i. 
Dig. 12. He gives, however, no reaſons for his no- 
tion; and the propriety of the oppoſite opinion is demon- 
rated by my Lord Coke. 4. Iaſtitute, cap. 17. 18. 

* Daniel, Hiſtoire de la Milice Frangoiſe, liv. 3. Spel- 
nan, gloſſ. voc. Mareſcallus. 

KJ. NOTE X. 
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The officers of the crown, deriving their 
diſtinctions and powers from the ſove- 
reign, were to add to his greatneſs, in 
their own perſons, and in thoſe of their 


vaſſals and dependants; and, it is to be 
conceived, that, with the other tenants 


in capite, who ſtudiouſly diſplayed their 
magnificence and wealth, they were able 
to caſt a ſplendour around his throne, which 
was ſuperior to the pomp and parade of 
more poliſhed ages. [L]. 


SECT 


[LJ]. NOTE XI. 
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EEC TIEOWw HL 


The State and Furiſdiftion of the Nobles. 
The Baron, the Earl, Palatinates or 
Regalities. The Courts of tenants in Ca- 


pite of the Crown ; and of the Tenants of 


a Subject-ſuperior. The Poſſeſſors of ſingle 
Fees ; and the Poſjeſſors of the Members 


of a Fee, The Subordination of Furiſ= 
diction. 


HE nobles were eminent in gran- 
deur and in juriſdiction. The faſhion 
of their palaces bore a reſemblance to that 
of the Sovereign. The baron had his 


ſteward, his chamberlain, his mareſchal, and 
is other officers. With theſe he held 
ouncils ; and their advice directed him in 
he grants of his property, and the inveſti- 
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ture of his vaſſals, in the revenue of his 
ſeigneurie, and in all the buſineſs which 
had a reference to his houſehold and great- 
neſs, To his intereſt they were attached 
by the knight-fees he beſtowed upon them, 
In their military capacity, they attended 
him when he marched againſt an enemy; 
and they guarded at home his houſe of 
ſtrength or his caſtle *. [M]. 


His juriſdiction was ampie, and ex- 
tended over his eſtate or territory. In his 
court he was a miniſter of juſtice to his val 
fals and retainers, He judged of all ci 
vil deeds, and determined concerning al 
crimes, but treaſon and the four pleas of 
the crown, which were murder, robbery, 
fire-raiſing, and rape. His tenants were 
theſuitorsof his court, and aſſiſted in his de- 

liberation 


* Regiſtrum Honoris de Richmond. Houſehold · boo 
of the fifth Earl of Northumberland. Spelman, go 


voc. Baro. 


ON. NOTE XII ; 
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liberations and judgments, The deciſions 
he pronounced were put in execution by 
his bailifs, when no appeal was carried to 
the Sovereign, Fines, forfeitures, and 
impriſonment, were uſually the puniſhment 
of leſſer offences. The blood of the crimi- 
nal atoned for atrocious injuries *. [N]. 


The ſtate and juriſdiction of the Earl 
were ſimilar to thoſe of the Baron. But 
ex- the court in which the former exerciſed the 
his more ſolemn acts of juriſdiction, was the 
val- court of the county, to which every hold- 
ci- er of property in land was a ſuitor. The 
al power of the Baron did not go beyond the 
of limits of his ſeigneurie. The Earl, however, 
ery, poſſeſſed not always his county as a fief ; 
vere and, when he enjoyed only a portion of its 
de- property, and was conſtituted to exert 


ions . 13 authority 
don ® Reg. Majeſt. lib. 1. cap. 4. LL. Malcol. II. cap. 
07 “ . Craig, Jus Feudale, lib. 1. dieg. 12. Du Cange, 


voc. Baro. 


INI. NOTE XIII. 
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authority over the whole, the third penny 
of the county, or a third part of the pro- 


fits of juſtice, was to reward this extenſion 
of his trouble *. [O]. 


An earldom and a baronial fief, though 
great and ſplendid, were inferior to the 
fief of regality. The lords of regality in 
Scotland were the ſame with the earls-pa- 
latine in England F. Their powers were 
like thoſe of the Sovereign. They coined 
money, enacted laws, and lifted taxes 
within their dominions. 'They had a right 
to declare war, to levy troops, and to ex- 
erciſe the prerogative of life and death, 
Their juriſdiction was ſupreme and without 
appeal. The King's writ did not run with- 


in 


* Selden, Titles of honour, part 2. ch. 5. Spelman, 

yoc. Comites. Du Cange, voc. Comes. 
CO]. NOTE XIV. 

+ One earl only, with the title Palatine, is mentioned 
in Scotland, This is Walterus Palatinus de Strathern, 
et Atholiae et Cathaniae Comes. The works of Sir George 
Mac Kenzie, vol. 2. p. 542. 


any 
ro- 
ON 


e 
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in the bounds of their eſtates. They could 
repledge or remove, from the King's courts, 
the ſuits of their vaſſals; and they might 
demarid back, even from the juſticiary 
himſelf, all criminals who had fled from 
their authority, They had the high and 
the low juſtice, Offences within their 
territories were againſt their peace, and not 
againſt that of the Sovereign. Treaſon 
might be committed againſt them. They 
engroſſed, and without limitation, whate- 
ver referred to the civil, the criminal, and 
the military powers *, [P]. | 


In the range of feudality, there were te- 
nants of the crown, or in capite, who en- 
joyed knight-fees, and were neither earls 
nor barons. Theſe were conſiderable, in 
proportion to their poſſeſſions. To per- 
form the military ſervice to which they 

F 4 were 


* Selden, Tit. hon, part 2. ch. 5. Spelman, Gloſſ. 
de Comite Palatino, p. 142. Du Cange, voc. Comites 
Palatini. 


[P]. NOTE XV, 
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were bound, they gave out fees ; and theſe 
grants correſponded to the number of the 
ſoldiers or knights they were to furniſh, 
They had thus vaſlals, and, of conſequence, 
Juriſdiction. They had a care over their 
manours, Their vaſſals or tenants repair- 
ed to their houſes or halls, received thei 
orders, and conſtituted courts where their 
debts and diſputes were determined. Yet, 
if the judgments given in theſe judicatures 
were not ſatisfactory, the matter might he 
carried to the county-court, or might he 
ſubmitted to the King's juſtices in their 
circuits *. 


This manerial juriſdiction was likewiſe 
exerciſed by the tenant who enjoyed tees 
from the nobility and the ſimple vaſſals i 


capite. When he had more fees than one, 


and he might poſſeſs many, he gave out 
portions 


» Stat, Alex. Il. cap. 3. Stat. 1. Rob. I. Pracfat. Du 
Cange, Gloſſ. voc. Vaſſaticum, Vaſſalli. Brady, Glofl. to 
his tracts, voc. Libere tenentes. 
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portions of his eſtate to procure his num- 
ber of knights. With his knights and te- 
nants he ſat in judgment to determine their 
affairs. And from his court the parties in 
litigation might complain to his ſuperior 
lord; and from his ſuperior lord, a plea 
was competent to the King or his jud- 


ges *. [ QI. 


In the ſplitting down of juriſdiction, even 
the poſſeſſor of a ſingle fee, whether from the 
crown or a ſubject, claimed his court and his 
uſage. What is more ſurpriſing, the divi- 
ſions of a fee to an eighth part, were called 


members of the fee; and the poſſeſſors of 


each of theſe parts had manours and juriſ- 
dition. And, beyond the eight parts which 
were members of the fee, diviſions might 
multiply to the fortieth, the fiftieth, and 

the 


* LL. Malcol. II. cap. 8. Spelman, Gloſſ. voc. Valva- 
ſores. Craig, Jus Feudale, lib. 1. dieg. 10. 


QI. NOTE XVI 
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the ſixtieth particle or fragment. The 
holders of theſe, however, poſſeſſed neither 
manours nor juriſdiction *. [R]. 


A regular ſubordination, as well in ju- 
ſtice as in military command, was eſtabliſh- 
ed from the Sovereign to the meaneſt of 
the military tenants, to the loweſt ſol- 
dier who ſerved in the ranks. Every thing 
flowed from the King; and every thing 
might flow back to him again, No caſe 
could happen, except in regalities, but 
might be ſubjected to his review, or to that 
of his judges. He caught every eye, and 
made the connection of feudality to ex- 


tend to the moſt diſtant corner of his king- 


dom, 2 


— 


The genius of the feudal law, the paſ- 
ſion for war, and the combined character 
5 of 


* View of Society in Europe in its progreſs from rude- 
neſs to refinement, book 11. 


(RJ. NOTE XVII 
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of the commander and the judge, produced 
all theſe wonders, But this ſingular ſy- 
ſtem, while it carried along with it thoſe 
poiſonous qualities which deſtroyed it as a 
military inſtitution, was alſo to periſh as 
a ſcheme of juriſprudence, 
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— 


SECTION II. 


The Decline of the Feudal Furiſdliction. 
The Origin of the Sheriff. The Advance- 
ment of his Powers, The Humiliation of 
the Nobles in their Judicative Capacity, 
The fall of Regalities, The Shock of in- 

feruwr ꝓudicatures. The Confuſions which 
thence ariſe. The King's Court is affett- 
ed. Its Fall. The Riſe of regular Courts, 
The Privy Council, The Court of Seſſion. 
The Court of Fuſticiary. The Court of 
Exchequer. The Deſtinies of the Seneſchal 
or High Steward, the Conflable, and the 


Marſhal. 


HE inſtitutions of the feudal law re- 
quired, that the ſame cuſtoms and 
purſuits ſhould conſtantly prevail, They 
were ſuited to times which were ſimple and 


warlike, but could not exiſt under the 
influence 
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influence of commerce and refinement. 
The reſtleſs genius of man courts new 
ſcenes of action and amuſement, The 
rude occupations of war cannot for ever 
allure. Its duties, its fatigues, its dangers, 
were to diſguſt the poſterity of thoſe whom 
they had conducted to renown, The ſoft- 
neſs of peace, the varieties of civil life, 
were to come with their attractions. Trade 
and the arts were to be cultivated. New 
paſſions and propenſities were to exhibit 
ſociety under a different aſpedt. That fy- 
ſtem which had governed ſo long, was to 
be aſſailed on every fide. And its exten- 
ſiveneſs, its nice dependencies and connec- 
tions, its regularity itſelf, which ſeemed to 
give the promiſe of a laſting duration, were 
to be fatal to it. 


That love of enjoyment and eaſe, which 
induced the poſſeſſor of the fief to conſider 
his military ſervice as a burden, made him 
regret the civil duties to which he was 

| bound 
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bound by his grant. If he wiſhed to be 
no longer a ſoldier, he was ſtill more an- 
xious to lay aſide the fatiguing formalities, 
and the endleſs embarraſſments of a judge. 
He was diſpoſed neither to lead his vaſſals 
to the field, nor to ſummon them to his 
court. A length of time, and the exer- 
tions of property, had ſo conſolidated in 
his mind his right to his eſtate, that he 
fancied he was entitled to it, without any 


ſervice or reſtriction. The claims of ſu- 


periority appeared to him a diſgrace; the 
obligations of vaſſalage, a ſervitude. The 
ſuperior, whom his fathers had acknowled- 
ged as a benefactor, he regarded as an in- 
vader and a tyrant. 


The neceſſary abſence of the nobles from 
their eſtates, while engaged in war, or at 
the court of their Sovereign, had produced, 


in the earlieſt times, the expedient of elect- 
ing an officer, who, on ſuch occaſions, 


might preſide in their territories. This 
officer 
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officer was the ſheriff; a magiſtrate weak 
in his origin, and dependent on their 
power for his exiſtence, In ſtrict propriety, 
he was the ſubſtitute of the earl ; but, after 
the times of knight-ſervice, he was alſo to 
act for the baron; becauſe every barony 
was ſituated in ſome county or earldom, 
His juriſdiction and cognizance were thus 
over extenſive poſſeſſions, And, to ſecure 
his importance, he attended to the law as 
a ſcience, introduced diſtinctions into buſi- 
neſs, and loaded it with forms. 


This officer was not to be always at the 
devotion, and in the appointment of the 
nobles. The Sovereign perceived the ad- 
vantage to be derived from men, who, ap- 
plying to affairs, became qualified to diſ- 
charge them. Availing himſelf, therefore, 
of the indolence, the neglect, and the inca- 
pacity of the earls and barons, he was gra- 
dually to aſſume the power of nominating 
the ſheriff, His intereſt, and eſtates in 

, particular 
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particular counties, and his ſupereminent 
juriſdiction in all, were titles upon which 
he might openly interfere. The nobility, 
diſguſted with buſineſs, and wanting fore- 
ſight, did not act with concert. The 
crown became poſſeſſed of an inſtrument, 
which it might employ to their prejudice, 


[8]. 


The judicial ſuperiority enjoyed, over an 


unlettered nobility, by men trained to, and 
practiſed in juriſprudence, was immenſe, 


Their powers, of conſequence, grew to be 
exorbitant, They ſucceeded to the juriſ- 
diction of theearls and the barons, and jud- 
ged in almoſt every caſe which could hap- 
pen. The court of the county could not 
be conſtituted without them; and, as 
the rules of the feudal law required the 
nobles to pay preſence and ſuit in this 
court, they had the mortification to aſſiſt 

| the 


CSI NOTE XVIIL 


de 


th 
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the officer, who had ſwallowed up their 
greatneſs *. 


Beſide his judicial importance; the ſheriff 
had fiſcal powers. He lifted the king's 
rents in his counties, managed his tranſac- 
tions 1n money, attended to tallages and 
taxes, and had the charge of the feu- 
dal incidents of the royal tenants. He 
was alſo to pay attention to the army and 
to the militia f. 


In the tendency of the feudal ſyſtem to 
periſh, the prince found an incitement to 
his ambition, . The advancement of the 
ſheriff, and the decline of the ordinary no- 
bility, paved the way for the deſtruction 
of regalities, The royal arm increaſed in 

8 ſtrength. 


* Balfour, Practics, title, Of the Shireffis. — 
de verb. ſignif. voc. Schireff. 
+ Spelman, Gloſſ. voc. Vicecomes. Madox, Hilt. of 


the Exchequer, vol. 1. p. 353, vol. 2. p. 103. 104. 
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ſtrength, But it did not venture to ſtrike 
one deadly blow at the root of thoſe high 
prerogatives, which had advanced ſo ma- 
ny ſubjects into princes, Art, as well as 
courage, was employed to overthrow them, 
When a regality was to fall into the king' 
hand, it was to be accounted as royalty, 
and to be governed by the king's judges, 
while it continued in his cuſtody . Steps 
more important were to follow. Regali- 
ties which came to the ſovereign, were to 
be fully and uniformly ſubjected to the 
royalty. It was enacted, that no regality 
ſhould be granted, without the deliverance 
or authority of parliament f. It was or- 
dained, that no lord of regality ſhould be 
able to interrupt the peace of the nation, 
by breaking out into war; and. that, in ſi- 
tuations of this kind, he ſhould be a crimi- 
nal, and obnoxious to the laws 4. 


The 


* Stat. James II. parl. 1449, cap. 25. 
+ Stat. James II. parl. 1455, cap. 43. 
1 Stat. James II. parl. 1457, cap. 72. 
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e The agitated condition of the great vaſ- 
hals, communicated a ſhock to all inferior 
\- orders. A ſmall innovation, upon a ſyſtem 
iz Where the ſubordinations are long and re- 
n. Neular, is capable of producing a laſting diſ- 
„% order. Alterations, violent and momen- 
tous, were to act with a proportioned effi- 
tacy. Every part of the vaſt machine of 
feudality was to be moved and ſhaken. 
uriſdiction interfered with juriſdiction; 
udges were repledging from judges; 
truggles in the midſt of confuſion were 
adding to it. Connections were broken 


ne down; and enmities were engendered; 
r= Alienations of feudal property, and the 
de Wigorous exaction of the perquiſites of te- 
n, Mure, communicated their proportion of 
liſquiet, and augmented the general cala- 
mity. The long range of ſuperiors and 
aſſals, was filled with ſuſpicions, and 


hrown into contention. Their rights, 
heir privileges, and their properties, ſeem- 
d all to be at hazard. And, amidſt their 

G 2 difguſts, 
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diſguſts, their fears, and their diſaffection, 
they did not know what to acquire, or 
what to defend. 


A moſt intimate connection had taken 
place between the ſovereign and the ſherif, 
He was alſo to poſſeſs, at all times, great 
authority with the officers of the crown, 
or his judges. Yet, the part they were to 
act, was not the conſequence of a projet 
which had been framed in the cloſet, and 
premeditated with anxiety. For the king' 
court, the natural ſupport of his greatneſs, 
was itſelf to ſuffer, 


The Aula Regis, or the court of the king, 
was conſtituted upon a feudal model. The 
chancellor, the juſticier, the chamberlain, 
the ſeneſchal, the conſtable, and the mare- 
ſhal, held fair poſſeſſions from him, as te- 
nants in capite, and were bound in the 
ſtrict ties of feudal obligation. In matters 


of ſtate they were his prime counſellors. 
| In 


In affairs of the people they were judges. 
Placed in this ſingular ſituation, the con- 
vulſions now experienced were to operate 
upon them with violence, As barons, 
their intereſts were oppoſite to thoſe of the 
ſovereign. As officers of the crown, they 


were to know no party but his. As jud- 
ges, they were bound to impartiality, and 


to be without paſſions, like the laws. 
The prince could not continue to them his 
confidence, without danger; and they 
could maintain no favour with the people, 
whoſe reaſons of diſtruſt were ſtill more 
powerful. 


A ſituation was come, when it was diffi- 
cult for them to act with prudence, and 
impoſſible with honour, The emergency 
of the times overcame them. The King's 
court fell to the ground, and diſcovered its 
grandeur in its ruins, 


G 3 But, 
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But, though the king was deprived of 
his court, it was not proper that he fhoul( 
want 'officers, with whom to confult and ts 
deliberate. He ſelected, accordingly, ; 
body of men, who were to meet in his pa- 
lace, and in whom he might confide, [t 
was not a qualification of fuch men, that 
they were connected with the crown in 
feudal alliance. The mere will of the ſo- 
vereign was ſufficient to their conſtitution, 
His commiſſion or nomination gave then 
an exiſtence, which he might terminate at 
| his pleaſure, The board of Privy-counc 
was thus founded. Hence the diſtinction 
of © officers of the crown, and * officers of 
* the ſtate ;' the former appellation having 
a reſpect to the members of the Aula Regi; 
the latter to the eourtiers who ſucceedel 
them. 


The board of privy council, however, 
which was to arrive at great eminence, 
and to be loſt in the privy council of Great- 
. Britain, 
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Britain, was not the only juriſdiction which 


give a beginning to all the higher judica- 
tures of the nation. And, as the bent and 
direction, from the ſpirit of feudality to 

| that of commerce, had taken place, the 
forms they were to aſſume, and in which 
they were to ſettle, could boaſt an utility 


” and a value, which they might never have 
"oy attained, if they had been eſtabliſhed all at 
em once, and by one act, on the plans and ſug- 
2 geſtions of civil wiſdom. 


Among the officers of the Aula Regis, 
cf the Chancellor had riſen to the higheſt dig- 
nity. Thoſe general concerns, therefore, 
which had been competent to the king's 
court, were entruſted to him in conjunc- 
tion with a committee of perſons appoint- 
ed by the ſovereign from the eſtates of par- 
liament. This juriſdiction obtained the 
name of the ſeſſion ;* becauſe it was to 


G 4 ſit 


aroſe out of the king's court. It was to 
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ſit in particular places during a regular 
time, at three periods in the year *. 


To the powers and forms of this conſti- 
tution, improvements were communicated 
by James II. T. But it was ftill imperte&, 
[ The ſhortneſs of its ſeſſions ſerved to en- 
[ courage the negligence of its judges, and 
[ gave riſe to a multitude of inconveniencies 
diſtracting to juſtice, and prejudicial to the 

ſubject. James III. accordingly, paid an 
attention to promote the utilities of this 
| court 4. And James IV. was to appoint 
another body of judges, and not out of the 
| | eſtates 


* Stat. James I. parl. 1425, cap. 65. 

This inſtitution is aſcribed to James I.; but, I am apt 
to think, that his act on the ſubje& to which I have juſt re- 
ferred, would have been more formal and explicit, if it 
had been meant as creative of * the ſeſſion. This court 


was probably of an older aera, and it might be the inten- | 
tion of his act to give a regularity to its meetings, 

+ Parl. 1457, cap. 61. 62. 63. 

+ Parl. 1469, cap. 27. Parl. 1475, cap. 63. 
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eſtates of parliament, who were to ſit con- 
tinually in Edinburgh, or at whatever place 
might be agreeable to him. They had all 
the powers of the ſeſſion, and were call- 
ed © Lords of the daily council *.“ But, 
adopting a model ſtill more complete, 
James V. inſtituted * the College of Juſtice,? 
of which the ſenators were called Lords 
© of Council and Seffion.” The powers of 
the ſeſſion and thoſe of © the daily coun- 
*cil,* were veſted in this judicature. It 
was advanced to privileges {till higher and 
more ſplendid. A regularity was commu- 
nicated to it; proper ſeſſions and modes of 
procedure were invented and command- 
ed; and time made 1t to grow into the 
condition in which it exhibits itſelf at this 
hour f. 


In the Aula Regis, the officer the moſt 
formidable was the great juſticier. When 
85 5 


Parl. 1503. cap. 58. 
T Parl. 1537, cap. 36-69. Parl. 1540, cap. 93. 


1 7 q = 
on 
\ 
4:6 
a. 
("4% 
© > 
oF 
+8 
=y 
* 
1 
? 
= 
N % 
p 4] 
1 
mar 
q ö = 
) if 
. 3 


; 
1 


— ly 
r re 


—_— 


"EE 


K 


A Lada 
— 


— — 
—— 


106 the Public Law, 


it fell, he was to loſe an immenſe propor. 
tion of his juriſdiction, All civil ſuits were 
gradually to go away from him [T]; and 
he was to judge only in criminal mat- 
ters, [U]. The itinerant juſtices, who had 
been ſubordinate to him, were to be chan- 
ged into eight deputies, who were to ad 
under the authority of the ſovereign him- 
ſelf, or by the appointment of the juſticier, 
or juſtice-general . Two deputies being 


to go to each quarter of the kingdom, the 


whole country was to enjoy the advantage 
of their circuits. Theſe deputies did not 
continue in juriſdiction any longer than 


till the year ſixteen hundred and ſeventy- 


two f. Five Lords of Seſſion were then 
conjoined with the juſticier or juſtice-gene- 
ral, and with the juftice-clerk ; and in this 
form the juſtice-court, or the court of ju- 

ſticiary, 


LTJ. NOTE XIX. , 
. NOTE XX. 
Stat. James VI. parl. 1587, cap. 81. 
+ Car, II. parl. 1672, cap. 16, 


his 


Ty, 
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Kiciary, continues to ſubſiſt, though with 
greater order, and with added powers *, 


The chamberlain, who had acted in the 
Aula Regis, and who had judged in all 


queſtions of revenue, was to be included 


in its fall. But his court, after ſuffering 
many alterations, was to be ſtationary in 
the court of exchequer as now eſtabliſhed f. 
The ſeneſchal or high ſteward was loſt as 
a real officer; and the title became inhe- 
rent in, and peculiar to the eldeſt ſons of 
the Kings of Scotland 4. And, in the de- 
cay of the feudal manners, and in the chan- 
ges of the military diſcipline, the offices 
of the high conſtable and the mareſchal 
growing to be uſeleſs and unneceſſary, ſunk 
into hereditary and titular honours, and 

: gave 


* 6. Ann. cap. 6. 10. Ann, cap, 33. 20. George II. 
Cap. 43s | 

+ Stat, James V. parl. 1540, cap. 96. Car, II. parl. 
1672, cap. 16. 6. Ann. cap. 20. 

1 Craig, Jus Feudale, lib, 1. dieg. 12. 
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gave diſtinction to the families of Errol 
and Keith *. 


Theſe were the fortunes of the Aula Re- 
git. The diſorders of feudality, circum- 
ſtance, and the experience of calamity, 
much more thantheambition and the ſchemes 
of our monarchs, ſerved to dire&, to rear 


1 | up, and to confirm our political eſtabliſh- 
| ments, Yet to the latter they are perpe- 
ll tually aſcribed. It is eaſy to talk of the 
1 great power and the deep projects of prin- 


| ces. It is more difficult to mark the ſlow 
[ operation of events, to ſeparate accident and 
i wiſdom, and to behold ſociety and man in 


| their progreſs. 

[ : 

3 

CH AP- 
i*s 

i 

1 

4 

The works of Sir George Mackenzie, vol. 2. p. 540. 
[: ; 


CHAPT EC 


The National Council, The mixed Form of 


Government. The Parliament of Scotland. 
The three Eſtates of the Realm. Barons 
by Tenure, by Writ, and by Patent. Earls 
by Tenure, and by Creation, The Peerage 
ceaſes to be Territorial, Tenants in Ca- 
pite by Knight-ſervice. The Origin of the 
Knights of the Shire, The Boroughs. 
Diſtinctions in the Hiſtory of Towns. Their 
Repreſentation. Enumeration of the Bran- 
ches of the Legiſlature. The Lords of 
the Articles. 


HE national council was more ho- 
nourable than all other courts, and 


tranſcendant in its juriſdiction, No cauſes, 
no perſons, could confine it within bounds. 
The legiſlative authority of the ſtate was 
lodged in it by the conſtitution. It was 


compoſed 
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compoſed of the King, the nobles, and the 
people, who acted as controuls to one ano- 
ther. The attention they applied to their 
peculiar rights communicated a harmony 
to the whole ſyſtem, Political liberty was 
the reſult of its action. [X]. 


This beautiful ſtructure was firſt thought 
of in the woods“. Among the antient 
Germans, ſays Tacitus, the king has no 
abſolute or unlimited dominion; the nobles 
having a direction in matters of ſmaller 
import; and thoſe of a general concern be- 


ing the care of the people T. By the na- 


tural liberty of the barbarians, and the 
feudal inſtitutions, which grew out of their 
antient manners and their new ſituation in 
their ſettlements, the mixed form of go- 
vernment was engendered. Antiquity had 
not known this polity, Its poiſe and ba- 

lance 


[XI NOTE XXI. 
* Monteſquieu, lib. xi. ch. 6. Hiſtorical diſſertation 
concerning the antiquity of the Engliſh conſtitutions 
+ Tacit. de Moribus Germanorum- 


wand . was 


on 
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lance of powers were a ſecret till modern 
times; and it ſeemed to unite all the advan- 
tages of all the other modes of adminiſtra- 
tion. It poſſeſſed the expedition of mo- 
narchies; for the prince was to execute. 
t poſſeſſed the freedom of democracies 
for the people were a branch of the legiſla- 
ture, It poſſeſſed the firmneſs and vigour 
of the ariſtocratical forms ; for the privi- 
leges and influence of the nobles guarded 
againſt popular caprice and tumult. It was 
valuable in its ſeparate capacities, It was 
more illuſtrious in their union. Its conſti- 
tuent parts, conjoining into a body, were 
to make laws, and to ſecure, eſtabliſh, and 
maintain the tranquillity of the individual, 
and the grandeur of the nation, 


This civil conſtitution prevailed in Scot- 
land, as well as in the other nations of 
Europe. In all of them, however, it was 
diſtinguiſhed by peculiarities, The great 
lines of reſemblance were to remain ; but 

circumſtances 
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4* 


circumſtances of diſcrimination diſcovered 
themſelves in each, diverſifying the aſped 
of its government, and giving a variety to 
its progreſſion. 


The Scottiſh Sovereign came to parlia- 
ment to preſide there, and to act with the 
three eſtates of the realm. The ſpiritual 
lords conſtituted the firſt eſtate; the tem- 
poral lords, and the tenants in caprte were 


the ſecond ; and the third conſiſted of the 


commons. 


In the times of feudality, privileges were 
to follow the poſſeſſion of property. It 
was as holders of baronzes, as well as 
heads of the church, that the biſhops were 
bound to attend in parliaments; It was as 
holders of baron:es that the temporal lords 
aſſembled there. It was as holders of fees 
from the crown, that the tenants in capite 
made their appearance in them “. 

* Alterations, 


'*. Hody, hiſtory of councils and convocations, p. 126 
Spelmay, 
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Alterations, in the ſtate and ideas of 
feudal property, were, of conſequence, to 
create alterations in the condition of theſe 

H aſſemblies. 


Spelman, voc, Parlamentum. Selden, Titles of honour, 
part ii. ch. v. 7 

I know that the barony, and che late in capite were not 
originally the grounds of admiſſion to general councils. 
For general councils were known in the woods of Ger- 
many. It was in the courſe of time, and in the progreſs 
of fiefs, that they were to characteriſe thoſe claſſes of 
men who had poſſeſſed this privilege. At firſt they were 
deſcriptive of a character; and afterwards they came to 
be neceſſary and conſtituent parts of it. 

With regard to the clergy, they, every wherein Europe, 
ſucceeded to the rights of the prieſts of the conquering tribes; 
and one of theſe, as we learn from Facitus, was an atten. 
dance in national aſſemblies. It was, therefore, as mini- 


ſters of religion, that they firſt voted in parliaments. It 


was after the times of the perpetuity of the ficf tliit they 
appeared as barons, But what is remarkable, the biſhops 
were to fit in the double capacity of bi/hops and baroms; 
and the abbots, who, of old, had voted as ſuch, were to fit 
by the ſole title of their tenures, that is, as barons. Thoſe 
abbots who were not tenants in capite, did not fit in parlia- 
ment. 
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aſſemblies. In the decline of the feud;] 
ſyſtem, the diſorder which enervated and 
deſtroyed the military arrangements and 
the civil ſubordinations, was to operate 
with force on the high court of parliament, 


All the duties and buſineſs conneQed with 
property, were conſidered as a burden and 
a diſgrace to it. At firſt regarded as ho- 
nours, they had grown into oppreſſions. 
Men wiſhed to hold their eſtates with an 


entire freedom, and in an exemption. from 


every care. The command from the ſu- 
perior, which required his vaſſals to march 
to the field, was a humiliation to their 
pride. The acts of civil juſtice encroach- 
ed upon their love of indolence and plea- 
ſure, A faſhion prevailed to diſunite al 
privileges from territory. 


In this ſituation the nobles were to ſuf- 
fer. The power they had exerciſed. in 
their counties and baronies, had been com- 
municated to the ſheriffs and King's jud- 


oc * 
ges. 


IN 


1 
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ges. The juriſdiction they exerted in par- 
lament, in conſequence of their poſſeſ- 
ſons and tenures, was alſo invaded. For 
the cauſes which were efficacious in the one 
caſe, were to operate in the other. A cold- 
neſs in performing their parliamentary con- 
cerns, was to retard the deliberations and 
the buſineſs. of the national councils. 
They were often to abſent themſelves 
from the regular meetings of parliament, 
This neglect was to be puniſhed by 
fines * ; and princes in diſguſt were fre- 
quently to with-hold all notification to 
them of its extraordinary conventions. 
The fame confuſions, which had diſturbed 
inferior juriſdictions, were to disfigure the 
high court of parhament. A ſimilar re- 
medy was to be applied to them; and a 
freſh wound was to enfeeble and to cruſh 
the uſages and the ſpirit of feudality. 


H 2 It 


. Prynne, Parliamentary Writs, part iv, p. 578. 588. 
589. 
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It appeared that privileges and office 
had a more natural connection with the 
perſons and blood of the holders, than 
with their eſtates and tenures. The ba- 
rons, indeed, by fenure, could not be abo- 
liſhed and fet aſide as an order of men, 
But the Sovereign, that he might provide 
for the execution of affairs, and to fupport 
his own greatneſs, was to call to parlia- 
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and to require, in this form, the attendance 
of other tenants in chief, whoſe abilities 
deſerved the diſtinction. The right of fit- 
ting by tenure was gradually to be forgot; 
and barons by writ had thus a beginning, 
When a writ, however, called to the great 
council a perſon who was not a baron by 
tenure, the nobility was not conferred, un- 
leſs he was actually to aſſiſt as a Peer. A 
method of creation into the peerage, more 
compleatand deciſive, was, of conſequence, 
to follow this invention. Letters-patent 
were thought of, and conveyed a peerage 
to 
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to the heirs of the receiver, though he was 
never to take his ſeat “. 


The dignity of the earl, like that of the 
baron, was alſo to undergo alterations. 
[t was to be diſunited altogether from land 
and office, It eſcaped out of the ſyſtem 
of fiefs ; and, yielding to the more culti- 
vated maxims of refining times, became 
titular and patrimonial. 


Thus, the peerage was to advance from 
being territorial to be perſonal, It was 
ſeparated from tenure and land, from mi- 
litary ſervice, and feudal juriſdiction, It 
was confined to its proper and peculiar pur- 
poles, and acquired that ſtability, without 
which no inſtitution can approach to per- 
tection, The union of diftin&t employ- 
ments, in one claſs of men, which is una- 


0-2 voidable 


* Whitelocke, Notes upon the king's writ for chooſing 
members of parliament, ch. 32. 41. Selden, Tit, hon, 
part ii. ch, v. Blackſtone, Commentaries, book i. 
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voidable in rude times, was infringed. Di- 
viſions were made in buſineſs and affairs, 
And ſociety was to aſſume that ſimplicity 
which is the reſult of intelligence. 


Theſe changes, Ike thoſe in the inferior 
courts, were of the higheſt importance; 


and, while they added to the influence of 


the ſovereign, they were alfo to promote 


the liberty of the ſubject, and the great- 


neſs of the ſtate, [VI. 


But, while the condition of the nobility 
underwent variations, the ſtate of the te- 
nants in capite could not but ſubmit to inno- 
vation. Theſe tenants might poſſeſs any 
number of fees whatever; and all of them, 


down to the poſſeſſor of a ſingle fee, might 


advance in perſon to the parliament. But 
this diſtinction did not extend to the proprie- 
tors of the fractions of the royal fee. [Z]. 

| There 


[Y]- NOTE XXII. 
[Z]. NOTE XXIIL 


And the Conſtitution of Scotland. 119 


There was thus an order of men be- 
tween the nobles and the people, whoſe 
privileges, eſtates, and number, rendered 
them reſpectable and powerful. From their 
inferiority to the nobles, and in conſe- 
quence of the advantage they yet poſſeſſed, 
in common with them, of attending in the 
great councils of the nation, they obtained 
the appellation of the leſſer barons. [A A]. 


The tenants in capite, or the leſſer barons, 
felt ſtrongly the inconveniencies of tenure ; 
and they wiſhed, not leſs anxiouſſy than 
the greater barons, to poſſeſs their eſtates 
without reſtriction or ſervice. Beſide the 
indolence, the vanity, and the paſſions 
which influenced them in common with 
theſe, they were oppreſſed in the growing 
luxuries of ſociety. The fees or eſtates 
they enjoyed, did not correſpond with the 
dignity of their rank as legiflators. And, a- 
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midſt all the duties to which they were 
bound, they were to account their atten- 
dance in parliament the moſt burdenſome, 


In the mean while, they were increaſing 
in numbers. Coheirſhip and partitions di- 
vided large eſtates into ſmall ones. The 
ſovereign, from a principle of policy, as 
well as from motives of favour, was to ad- 
mit the alienations of territories, Baronies, 


and honours, and lordſhips, were to be 


broken down, and to go in parcels to a 
train of proprietors. 


Improvements are ſlow, and take not ef- 
fect till the evils they ſuppreſs are inſup- 
portable, The diſguſts of a duty, which 
was expenſive beyond the meaſure of their 
wealth, the difhculties attending the con- 


vention of men averſe from buſineſs, and 


pnacquainted with 1t, and the tumult and 


diſtraction inſeparable from a motley mul- 


titude, did not immediately produce any 
| ſtatute 


Q 
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ſtatute to adjuſt the condition of the tenants 
in capite; and, with a due conſideration of 
their rights, to with-hold them from ad- 
vancing in perſon to the parliament. 
They continued to aſſemble with more or 
leſs punctuality, till the reign of James J. 
This illuſtrious Prince, whole views were 
deep and liberal, iſſued an ordinance, which 
permitted them to withdraw their perſonal 
attendance in parliament, and authoriſed 
them to appear there by a repreſentation. 
Every county was to ſend two or more com- 
miſſioners, in proportion to its extent. And 
ſuch was the origin of the knights of the 
ſhire, or of the repreſentatives of the te- 
nants in capite. [BB.] 


I am now to {peak of the burgeſſes ; and 
it will ſurpriſe many readers, when I af- 
firm, that they were the true and the an- 


tient commons of the kingdom. It has been 
uſual, 


[BB]. NOTE xxv. 
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uſual, indeed, to repreſent the boroughs az 
in a ſtate of uniform and entire wretched- 
neſs and miſery, from the earlieſt times til 
the eſtabliſhment of communities and cor- 
Porations in the twelfth and thirteenth cen- 
turies, But, though no concluſion in the 
hiſtory of the European kingdoms has been 
inſiſted upon with greater vehemence, there 
is none which is more untenable, 


The feudal inſtitutions were founded in 
freedom, and had freedom for their object. 
The connections of ſuperior and vaſſal in 
their origin, and during a long period of 
time, were tender and affectionate. They 
acknowledged the ſame intereſts, and were 
animated by the ſame paſſions. Their cor- 


diality was extreme ; and the incidents of 
tenure, forming a train of mutual offices 
and reciprocal attentions, foſtered and pro- 
longed their intercourſe, 


In 
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In this condition of affairs, the indivi- 
dual and the fubje&t were fortunate and 
happy. The vaſlals of a ſuperior conſtitu- 
ted his ſtrength and importance. They 
added to his magnificence in the ſeaſons of 
peace, They were his power in the ſea- 
ſons of hoſtility, And he ſecured and 


maintained their attachment by kindneſſes 
and liberality. 


But, when the cuſtoms, and uſages, and 
ſituation which had given exiſtence to the 
feudal inftitutions, were decayed and alter- 
ed, the inſtitutions themſelves were aſſail- 
ed with violence, Selfiſhneſs and commer- 
cial ideas could not accord with the gene- 
rous principles of the Gothic and the Cel- 
tic manners, In a ſituation which was 
not fitted for the feudal aſſociation, it was 
to be agitated in an unhappy direction. 
The ſpirit of cordiality which bound toge- 
ther the greater and the lower ranks of 
men, died away. The ſuperior was to 

conlider 
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conſider the poſſeſſions of the vaſſal as de- 
predations from his domain. The vaſſal 
was to be diſguſted with the pride and the 
claims of the ſuperior. The incidents 
of tenure, which had promoted happineſ 
and friendſhip, were to become ſources of 
grievance and oppreſſion. A general diſ- 
ſatisfaction pervaded all the orders of the 
ſtate; and ſociety, which before had been 
tranquil and ſecure, was now deformed with 
frauds, ſuſpicions, and cruelty *, 


In this melancholy condition of manners, 
the inhabitants of the towns and boroughs 
were to languiſh under oppreſſion. The 
ſovereign and the nobles, with whom they 
were connected in a” feudal dependence, 

treated them with a deſtructive rigour, 
Tallages, in a variety of forms, were im- 
poſed 


This diſtinction in the hiſtory of the feudal aſſocia- 
tion I have treated at large in another work. See 4 
View of ſociety in Europe in its progreſs from rudeneſ; 
to refinement, book ii, 
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poſed upon them, The privileges they had 
poſſeſſed were uſurped in a great meaſure, 
and inſolently held out to them as objects 
which they might purchaſe. Fines and 
compenſations were extorted for any new 
rights and advantages that attracted their 
attention, Methods of vexation, and claims 


of tribute or impoſt, were multiplied. Their 


liberty and happineſs were converted into 
abjectneſs and dependency, [C C]. 


The ſpirit of refinement and commerce 
which, by corrupting the purity of the an- 
tient manners, had produced this ſtate of 
wretchedneſs, was to compenſate for it. 
The boroughs and towns which it had re- 
duced to be low and abject, were to be lift- 
ed by it to greatneſs. They ſignalized 
themſelves by their manufactures and trade. 
They increaſed in riches. Princes perceived 
all the advantages to be derived from in- 

duſtry, 


[CC]. NOTE XXVI. 
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duſtry, and encouraged it. Cities obtain. 
ed their infranchiſement from favour, or 
with money. Charters of corporation and 
community became frequent. The indo- 
lent grandeur of the feudal times gave way 
to the fermentation and activity of buſineſs. 
Commerce opened its ſourees of wealth, 
and the towns were exalted to their ſtate of 


greateſt ſplendour. 


Theſe diſtinctions characteriſe the hiſtory 
of towns, and may be employed to con- 
tradict the ſtrong affirmations of the wri- 
ters for prerogative, While it is concei- 
ved that the towns were in ſlavery from 
their origin till the age of charters of com- 
munity, it is inferred, that they could not 
be repreſented till this period. On the 
foundation of a ſuppoſition which, inſtead 
of being ſupported by hiſtory, is contra- 
dicted by it, a fanciful and confident con- 
eluſion has been made. It was the break- 


ing down of the feudal ſyſtem by the grow- 


ing 
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ing influence of property and commercial 
ideas, that ſubjected the towns to oppreſſions. 
But, long before theſe oppreſſions were ex- 
erciſed, they had enjoyed the full freedom 
of the ſyſtem. [D D]. 


In the firſt period of the hiſtory of towns, 
they were repreſented in parliament, and 
were proud of this privilege, In the ſe- 
cond period of their hiſtory, they continu- 
ed to be entitled to this greatneſs; but, in 
ſome inſtances, finding it to be burdenſome, 
neglected or renounced it. In the third or 
laſt period of their hiſtory, it was to be a- 
ſcertained with preciſion, and courted with 
anxiety. 


Thus, the ſpirit of fiefs points to, and 
illuſtrates the propriety and the antiquity 
of the repreſentation of the towns. But, 
while it ſuits the train of thinking employ- 

ed 
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duſtry, and encouraged it. Cities obtain- 
ed their infranchiſement from favour, or 
with money. Charters of corporation and 
community became frequent, The indo- 
lent grandeur of the feudal times gave way 
to the fermentation and activity of buſineſs, 
Commerce opened its ſourees of wealth, 
and the towns were exalted to their ſtate of 


greateſt ſplendour. 


Theſe diſtinctions characteriſe the hiſtory 
of towns, and may be employed to con- 
tradict the ſtrong affirmations of the wri- 
ters for prerogative, While it is concei- 
ved that the towns were in ſlavery from 
their origin till the age of charters of com- 
munity, it is inferred, that they could not 
be repreſented till this period. On the 


foundation of a ſuppoſition which, inſtead 


of being ſupported by hiſtory, is contra- 
dicted by it, a fanciful and confident con- 
cluſion has been made. It was the break- 
ing down of the feudal ſyſtem by the grow- 


ing 
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ing influence of property and commercial 
ideas, that ſubjected the towns to oppreſſions. 
But, long before theſe oppreſſions were ex- 
erciſed, they had enjoyed the full freedom 
of the ſyſtem. [D D]. 


In the firſt period of the hiſtory of towns, 
they were repreſented in parliament, and 
were proud of this privilege, In the ſe- 
cond period of their hiſtory, they continu- 
ed to be entitled to this greatneſs; but, in 
ſome inſtances, finding it to be burdenſome, 
neglected or renounced it. In the third or 
laſt period of their hiſtory, it was to be a- 
ſcertained with preciſion, and courted with 
anxiety, 


Thus, the ſpirit of fiefs points to, and 
illuſtrates the propriety and the antiquity 
of the repreſentation of the towns. But, 
while it ſuits the train of thinking employ- 

ed 
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ed in theſe papers to give a peculiar fore 
to this reaſoning, it may be proper to con- 
firm it by other arguments and facts; and 
this buſineſs will be the ſubject of a parti- 
cular article or illuſtration, It will appear 
that hiſtory offers its teſtimony to the ſame 
purpoſe ; and that the laws of our nation 
have included the boroughs in their de- 
ſcription of the conſtituent parts of our par- 
liament. Theſe evidences have ſeparately 
a weight that is reſpectable and powerful, 
When taken in connection, and put toge- 
ther, they are not to be reſiſted. They 
mark out and peculiarize the burgeſſes as 
the true and the antient commons of the 


kingdom. [E EI. 


Front this detail, it is to be concluded, 
that the national council or the parliament 
was to conſiſt, in very antient times, of the 
ſovereign, the nobles, the tenants in capile, 

or 


CEE]. NOTE XXVIIL 
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or the leſſer barons, and the burgeſſes; 
and that, from the age of James I. it was 
compoſed of the Sovereign, the nobles, the 
knights of the ſhire, and the burgeſſes. 


In this laſt condition, the commons were 
in their higheſt rank of political greatneſs. 
And the increaſing wealth which was to flow 
to the people from the commerce of land, 
and the advantages of trade, could not but 
add to their importance. "The wants of 
the Sovereign and of government multi- 
plying with riches and luxury, ſerved, at 
the ſame time, to augment the attention 
which was paid to them, They were con- 
ſequential from their natural, their inhe- 
rent, and their acquired privileges; and they 
were courted for the ſupplies they could 
furniſh. | 


Till the Union of the two Kingdoms, the 
commons of Scotland continued to meet in 
the ſame houſe with the ſovereign and the 

I nobility, 
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nobility. They never aſſembled by them- 
ſelves; and it is perhaps to the want of 
this diſtinction which they might negled 
from pride or pertinacity, and to the more 
limited commerce of their nation, that, 
though, they were conſiderable and emi- 
nent, they never attained that elevation 
and grandeur which have diſtinguiſhed and 
immortalized the commons of England. 


In connection with our parliaments, there 
grew up the Lords of the Articles ;' an 
inſtitution which has exerciſed the preju- 
dices, rather than the candour of our hi- 
ſtorians, This council does not go back to 
an earlier age than that of David. II. |t 
was a committee of the three eſtates, and 
prepared matters for the diſcuſſion and re- 
mark of the parliament. No motive of 
adding to the royal authority had contri- 
buted to its riſe. For each eſtate was inte- 
reſted in the election of its own repreſen- 
tatives in this council, The public emolu- 

| ment, 
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ment, and the diſpatch of buſineſs, were its 
real and productive cauſes. It continued, 
accordingly, to conſult the national liber- 
ties and honour, till a late aera in our hi- 
ſtory. It was not till the tyrannical and 
inſolent domination of Charles I. that the 
freedom of its election by the eſtates was in- 
vaded. It was not till this period that its 
original purity was tainted ; and that it 
condeſcended to be a treacherous inſtru- 
ment to circumvent the conſtitution, and to 
betray and to oppreſs the people. 


In this melancholy and diſgraceful con- 
dition, the Lords of the articles were not, 
and could not be permitted to exiſt long. 
The convention of eſtates declared them at 
the Revolution to be a grievance; and King 
William aboliſhed for ever their powers and 
authority *, [F F]. 

I 2 CHAP- 


Acts of the meeting of the eſtates, an. 1680, cap. 18, 
hes of K. Will. and Mary, an. 1690, cap. z. 
EF FJ. NOTE XXIX. 
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The Union of the Crowns of England and 
Scotland, Its Political Conſequences, The 
Decline of Liberty in the Scottiſh Conflitu- 
tion, The Spirit of Government till the 
Revolution, The Advantages of the Re- 
volution, The Union of the two Ring- 
doms. The Britiſh Conſtitution. The 
Heritable Juriſdlictions. The Abolition 


of Fiefs, 


HILE the feudal inſtitutions were 
haſtening to extinction, the Scot- 

tiſh Princes were advanced to the throne of 
England, and the two crowns were united, 
But, - amidſt the general and important ad- 
vantages produced by this coalition, there 
was a neceſſary mixture of misfortune, 
The joy of the Scots in giving a King to 
England, 
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England, was repreſſed by the change of 

the ſeat of government. The bond which 

had connected all the orders of men was 

not deſtroyed, but it was no longer palpa- 

ble to vulgar apprehenſion, It ſeemed that 
cke Sovereign had confined himſelf to ano- 
„cher land; and that the nobility had fol- 
lowed him to court preferment, and to diſ- 
„play their conſequence. The people, unen- 
couraged by the ſplendours of a court, and 
unaſſiſted by the expences of the nobles, 
1, WW were ſunk in languor and in ſadneſs. 


By the Union of the two Crowns, the So- 
vereign acquired acceſſions of grandeur, 
and ſources of influence, which enabled 

| him to overturn and to deface that beauti- 
ful fabric of polity which had hitherto pre- 


of | 
, uiled in Scotland. The poiſe of the con- 
1. ſtitution was, in a great meaſure, deſtroyed 


in conſequence of the added wealth and 
greatneſs of the Prince. The nobility were 
not able to maintain their dignity and inde- 

I 3 pendence. 
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pendence. They could not oppoſe the 


crown with any proſpect of maintaining it 


within its proper boundaries. The power 
and favour of the Sovereign were to hold 
out to them every thing they could wiſh 
or deſire. The ſyſtem of fiefs was languiſh- 
ing under an incurable diſtemper. The 
people were without ſpirit, 


New and great objects of care employed 


James VI. He was abſent from Scotland, 


He had a natural indolence and indeciſion, 
A remarkable neglect of its affairs was, ac- 
cordingly, to characteriſe his reign, from 


the period that he mounted the Engliſh 


throne, His immediate ſucceſſors were 
more ignorant» of its ſtate and concerns, 
and more averſe from conferring upon it 
any laſting emolument or utility. 


Charles I. who had piety without poli- 
tical ſincerity, an affectation of juſtice, 
with a contempt of the inherent rights of 

humanity, 
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humanity, and an ambition which could 
not be pleaſed, but by overturning the 
freedom of our government, was to pro- 
duce and to foſter the calamities of civil 
war, But the tranſactions of his reign, 
while they polluted ſociety with blood, 
were to illuſtrate the principles of liberty. 
When the man in the maſk ſtruck the fas 
tal blow, and held out to an aſtoniſhed Na- 
tion the head of their Prince, it is difficult 
to ſay, whether the greatneſs of the event 
was more terrible, or more inſtructive. 
While their ſtraining conceptions took in 
the idea of their own importance, they 
were to know the condition and the buſi- 
neſs of a King. The tide, which, for ſome 
time, had run towards deſpotiſm, found a 
bank to ſtop its progreſs. The haughti- 
neſs of the prerogative was humbled before 


the majeſty of the people, 


Charles II. was not ſufficiently inſtruQed, 


by the ſufferings and the fate of his prede- 
14 ceſſor. 
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ceſſor. His own misfortunes, and thoſe of 
his family, had ſunk deeply into his heart, 
and gave encouragement to the tyranny of 


his nature, A principle of revenge min- 


gled itſelf with the prejudices of his educa- 
tion; and, during his whole reign, he is 
to be regarded as an enemy to the nation 
which he governed. Scotland was to feel 
every thing that is moſt unjuſt and humilia- 
ting. The uſe and dignity of parliaments 


were deſpiſed and ſuperſeded. They loſt 


their independence. The Lords of the ar- 
ticles were the proſtitutes of the court, 
A commiſſioner and council were to exer- 
ciſe the authority of government, and to 
inſult and terrify the people, The ſources 
of public law were corrupted, The ſena- 


tors of the college of Juſtice were the flat- 


terers, and the creatures of the miniſtry ; 
and, acting in the double capacity of jud- 


ges and jury, the property of the nation 
was at their diſpoſal *, 


But, 


Acts of the eſtates of Scotland, an. 1689, cap. 13. 
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pf But, while the ſpirit and forms of the an- 
t, tient government were invaded, and while 
of WM the civil rights of the people were objects 
of mockery, the freedom of religious prin- 
1 ciple was alſo attacked. The moſt retired 
is and private ſentiments of men were to ſuf- 


> n * * - —— 7 
— og „r p Ines 


ufer violation. Every art was employed to 


ä 


el divide the proteſtant intereſt, and to give 
a- Wl countenance and encouragement to popery. 
ts A tyranny, extenſive as well as cruel, was 


Le. - 
LO s 


't about to ſtrike deeply its roots into the 
r- MW doil, to lift up its head, and to threaten de- 
rt. fance. 
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to The obſtinate bigotry of James VII. a- 
cs vakened and rouzed into action the indig- 
a- nation and the valour of his ſubjects. The 
t- Prince of Orange opened his mind to am- 

„; biion. A deep ſenſe of civil and religious . 
a- liberty, of which the value had been fully 
on {unfolded amidſt ſcenes of rigour and inju- 

ſtice, pervaded every order of the ſtate. 
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138 
The Revolution gave a beginning to a hap- 
pier train of events. 


By the claim of right,” and * the offer of 
* their crown to King William and Queen 
* Mary,' the people of Scotland were to re- 
cover their conſtitution, The independen- 
cy of parliament was reſtored; the integri- 
ty of juſtice was reſpected ; the freedom of 
the reformed religion was ſupported. Men 
finding a ſecurity and protection in their 
perſons, their eſtates, and their opinions, 
advanced in refinement and civility, They 
were forward to cultivate the arts, to ex- 
tend their commerce, and to enjoy the hap- 
pineſs of their condition *, 


But the Revolution, with all its advantages, 
was not calculated to ſecure a permanent 


proſperity to Scotland. The immenſe ad- 
; dition 


Acts of the eſtates of Scotland, an. 1689, cap. 1 
and 18. | 
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dition of power, which had been given to 
the Sovereign by the Union of the two 
Crowns, rendered him ſuperior both to the 
nobles and the people. It communicated 
an influence, which might be. employed 
efficaciouſly for the purpoſes of oppreſſion. 
For it was to be met and encountered with 
no proper check or controul. The nation 
muſt have yielded entirely to the royal 
prerogative, or have riſen in arms to vin- 
dicate its independence, If it ſtooped to a 
tyrant, it was to ſuffer every thing that is 
moſt abje& ; and, if it ſought to try its 
ſtrength in the field, it might acquire a 
temporary renown, but had the certain 
proſpect of being overpowered by a ſupe- 
rior force, and of being reduced to be a pro- 
vince of England. An event of ſignal utility 


counteracted the dangers of its fituation. 


This event was the Union of the two 
Kingdoms, 
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It is not my preſent province, and I ſtay 
not to inquire into the cauſes of the moſt 
important tranſaction in the hiſtory of 
Scotland, Its effet was an immediate 
communication of the political privileges 
and ſecurities of England. An inſeparable 
connection was formed between the two 
kingdoms. Scotland was to experience and 
to augment the happineſs, the glory, and the 
ſtability of England. They were to be con- 
ſtant companions in proſperity and in mis- 
fortune, And, when England is to periſh 
like Carthage, Sparta, and Rome, its ſiſter 
nation will prolong the ſtruggle, hold the 
fortunes of the victor in ſuſpenſe, and ex- 
ert, in extinction and death, that elevation 
of character, and that diſdain of a maſter, 
which diſtinguiſh and ennoble the revolu- 


tions of her ſtory. 


The Union of the two Kingdoms, into 
which the Engliſh entered with ſo much 


facility, and the Scots with ſo much reluc- 
tance, 


And the Conſlitution of Scotland. 144 


tance, was yet of infinitely higher advan- 
tage to the latter than to the former. It 
conferred upon the Scots nearly an eleventh 
ſhare of the legiſlature ; and they were to 
bear leſs than the fortieth part of the _ 


lic taxes *. 


Sixteen Peers were to repreſent, in the 
parliament of Great Britain, the body of 
the Scottiſh nobles. They were to be e- 
leted by the free and independent voice 
of this body; and, while ſixteen of its 
number were to obtain a diſtinction ſo e- 
minent, the order itſelf was, in every other 
reſpect, to be entitled to the privilege of 
the Britiſh peerage, The people or com- 
mons of Scotland were to be repreſented 
by forty-frve members. Its counties were 
to elect thirty of theſe ; and fifteen were to 
be ſent by the royal boroughs f. 


But, 


Act of the Union, art. . 
+ Act of the Union, art, 22. 23, 
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But, while this weight of repreſentation 
was to guard and to defend the Scottiſh 
nation, it was to be upheld and ſecured 
more effectually by that balance of powers 
in the conſtitution of Great Britain at large, 
of which the object is the promotion and 
ſupport of political order and liberty. Scot- 
land has- much to hope from its ' own re- 
preſentation ; but, if I judge rightly, it may 
confide more ſecurely in the democracy of 

England. 


The ſuperiority of the Scottiſh Sovereign 
over the other branches of the Scottiſh go- 
vernment, created by the Union of the two 
Crowns, was corrected at the Union of the 
two Kingdoms. The importance which the 
ſyſtem of fiefs ſerved to continue down to 
the Scottiſh nobles, was reduced within li- 
mits which -were to correſpond with the 
advancing ſpirit of commerce. Their right 
of acting and voting individually in parlia- 
ment, the moſt illuſtrious of all the diſtinc- 

tions 
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tions they had ever poſſeſſed, was taken 


from them, and committed to repreſenta- 
tives. By what the nobility were content- 
ed to ſuffer and to loſe, the people were to 
gain. And the beſt intereſts of freedom, 
and juſtice, and trade, were conſulted, e- 
ſtabliſned, and maintained. 


There was yet, notwithſtanding theſe 
improvements, a ſource of miſery and op- 
preſſion in the government of Scotland. 
While the feudal inſtitutions were labour- 
ing under diſeaſe, and the powers in con- 
nection with land were giving way to re- 
gular courts, the heritable juriſdlictions could 
not be affected, in the natural progreſſion 
of events, and were neceſſarily to remain. 
The act of the Union of the two Kingdoms 
reſerved them, accordingly, to their hold- 
ers, as rights of property *, 


The 


* Art, 20. 
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The dignity of the national courts, and 
their utility, were alike wounded by the 
partiality and the weakneſs of tribunals, in 
which private men were to judge and to 
act. It was infinitely diſgraceful, that, at Wl 
this late hour, any offices of juſtice ſhould Wl 
go in ſucceſſion as an inheritance, with no 
reference to the talents and the inclinations 
of the holders; and that thefe, as diſpoſed Ml | 
or moved by indolence, incapacity, or ava- Wt 
rice, might let out and delegate the exer- Wi | 
ciſe of their powers. When private men i : 

were to give that protection which ought Wh ' 
to flow from the government, the ſtate wa 
to exhibit a feebleneſs and imperfection. I * 
While the people perceived not, with uni- 
formity, the hand of adminiſtration in the I * 
favours which were to excite their grati- W a 
tude, and in the puniſhments which were i 
to teach them to reform, the union, as well i. 
as the affection which ought to prevail be- U 
tween the Sovereign and the ſubject, was WW" 


invaded. And it leads us to conceive, in 
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a very ftriking degree, the obſtacles which 
were oppoſed to the Union, when we re- 
flect, that the ſtateſmen who directed that 
great tranſaction, did not dare to apply a 
remedy to abuſes ſo wanton and fo cala- 
mitous, 


It was not till the reign of George II. 
that theſe grievances, and this diſgrace, 
were to diſappear. The heritable juriſdic- 
lions being reſerved as a property, it was 
remarked, that their holders might part 
with them for an equivalent, One hun- 
dred and fifty thouſand pounds bought 
back to the nation the juſtice which had 
paſſed away from it. The proprietors re- 
tired into the ſtation of ſimple individuals . 
and the ſupreme courts were to poſſeſs un- 
impaired thoſe powers, and that dignity and 
independence, which a great nation had a 
title to beſtow upon them, and which their 
pride and honour are intereſted to ſuſtain *. 


K The 
20 Geo. II. cap, 43. 
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The time was now come which was tg 
terminate, forever, the career of the feudal 
inſtitutions. The venerable oak which had 
expanded its branches ſo widely, and car- 
ried its aſpiring ſummit to the ſkies, was 
to be ſtripped of all its honours, and bowel 
down to the earth. When the Heritall 
juriſdiftions were taken away, a particular 
act was alſo finally to aboliſh the tenure cf 
all lands by ward-holdmg or knght-ſer- 
vice, and its train of incidents or caſual: 
tices *, This memorable law was to depo- 
ſit in its graye the ſkeleton of that prodi- 
gious ſyſtem, which had riſen to ſo great 
a height, which had endured for ſo many 
ages, and which had known ſo much glo- 
ry and miſchance, ſo much ſtability and 
confuſion, 


PROOFS, 


* 20. Geo. II. cap. 50. 
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ILLUSTRATIONS, 


CONTROVERSY. 


guo quiſque judicio et homines diligere aut adverſari, et res pro- 
bare aut improbare debet, non peudere ex alterius vultu ac nutu, 
acc alieui momentis animi circumagi. LIV. 
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Opinions concerning the Introduction of the 
Feudal Law into Scotland, 


| Compilation of ſtatutes, entitled, Le- 
ges Malcolmi, and ſuppoſed to con- 
tain the laws of Malcolm II. is the foun- 
dation upon which the notion is built, 
that this Prince introduced the feudal cu- 
ſtoms into Scotland. That this code, how- 
ever, does not belong to Malcolm II. is af- 
firmed by Sir Henry Spelman “. He re- 
fers it to Malcolm III.; and my Lord 
Kaims has adopted his conjecture f. 


In this collection, it is ſaid, in expreſs 
terms, that King Malcolm diſtributed all 
K 3 * the 


* Treatiſe of feuds and tenures, ch. 14. 
+ Effays concerning Britiſh antiquities, Eſſ. 1. 
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© the territory of Scotland to his vaſlals, and 

*© reſerved nothing to himſelf but the royal 
* dignity, and the Mute-hill * of Scone, 
It is added, that, in return for this genero- 
lity, and for the ſupport of the kingly dig- 
nity, his nobles granted to him the ward 
and relief of the heir of each baron. 


Theſe tranſactions have a ſingular aſpe&, 
Before Malcolm II. or Malcolm III. could 
diſtribute all the territory of Scotland, it 
was neceſſary that they ſhould be inveſted 
in it; and, at a period when it is held, that 
the feudal ſyſtem was unknown, this idea 
could not be conceived. Theſe laws which 
gave away all Scotland, intimate the great 

maxim of feudality which ſuppoſes the So- 
vereign to be the proprietor of all the land- 
ed property of the kingdom. They ex- 
preſs, in plain language, the exiſtence of 
fiefs; 


* The Court-hill, or the Mount where courts were 
held, and controverſies determined. 
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fiefs ; and yet they are appealed to as in- 
troductory of the beneficiary or the feudal! 


law *; 


It is alſo to be obſerved, that, if a libe- 
rality ſo weak and fo profuſe had diſtin- 
guiſhed Malcolm II. to whom theſe laws 
are uſually imputed by our hiſtorians, or 
Malcolm III. to whom they are given by 
Sir Henry Spelman and my Lord Kaims, 
the fact muſt have appeared in the cleareſt 
manner from the conſequent poverty of 

K 4 the 


* The words which deſcribe this tranſaction are as 
follows. EX; 

1. Dominus Rex Maleolmus dedit et diſtribuit totam 
terram regni Scotiae, hominibus ſuis. 

2. Et nihil fibi retiouit in proprietate, nifi regiam dig- 
nitatem, et montem Placiti, in villa de Scona. 

3. Et ibi omnes barones conceſſerunt ſibi wardam, et 
relevium, de haerede cujuſcunque baronis detuncti, ad 
ſuſtentationem Domini Regis. LL. Macalmi, cap. 1. 

I have ſometimes thought, that the compiler of theſe 
regulations meant to allude to the eſtabliſhment of knight- 
{rvice, and not to the introduction of the feudal law, 
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the crown. But of grants of crown-land, 
in poſterior times, there is a profuſion of 
evidence. 


Thus, no concluſion is, with any propri- 
ety, to be drawn on this ſubject from theſe 


laws. And it ought to be remembered, ae 
that their authority, in general, is ſuſpici- a 
ous, and not to be implicitly relied upon, WM 
when unſupported by other monuments of WW j; 


| hiſtory *. h 


But the bold game of giving away the 
crown-lands, in which my Lord Kaims en- Wi! 
- gages Malcolm III. who might, on this y 
foundation, eſtabliſh the ſyſtem of tenures, W 1: 
is not even to be defended, though the ! 
reaſoning now employed, and that in the i 
text, were without force. This meaſure, 


* the moſt politic, and of the greateſt fore- \ 
© call 
\ * Lord Hailes, Inquiry into the authenticity of Lege: 


Malcolmi. 


fin 
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© caſt that ever was contrived *,* does not 
accord with the character of Malcolm III. 
This Prince was no politician, He had 
courage and proweſs ; and his diſputes with 
William the Norman, and with William 
Rufus, encouraged his high and indepen- 
dent fpirit, But hiſtory does not preſerve 
any traces of his legiſlative wiſdom. He 
was a ſoldier, and his reign is full of mi- 
litary buſineſs ; but of all civil knowledge 
he was moſt profoundly ignorant. 


It is urged, indeed, by his Lordſhip, as 


illuſtrative of this poſition, that Malcolm III. 


when he eſtabliſhed the feudal law in Scot- 
land, was influenced by the conduct of 
William the Norman, who, it is ſaid, had 
introduced it into England. But, while it 
is highly improbable, that Malcolm III. e- 
ver paid any attention to this project, it is 
utterly incredible, even on the ſuppoſition 

of 


* Eſſays on Britiſh antiquities, Eſſay 1. 
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of his having done fo, and of his having 
poſſeſſed the greateſt talents, that he ſhoulj 
have been able to atchieve the taſk of the 
introduction of fiefs into Scotland, On the 
hypotheſis, that feudality was altogether 
unknown till the reign of Malcolm lll 
and was then, for the firſt time, to be in- 
troduced, it is to be conceived, that the 
animoſity of the Scots to the Engliſh coull 
not admit of this adoption of laws, any 
more than the violent and peculiar nature 


of the laws themſelves “. And, amidſt 
| difhculties 


4 Lord Kaims inſiſts ſtrongly on the general n- 
tion, that the Scotiſh laws and cuſtoms were all borroy- 
ed from England. He has this ſtrange paſſage. * When 


© one dives into the antiquities of this iſland, it will appear, 


© that we borrowed all our laws and cuſtoms from the 
* Engliſh. No ſooner is a ſtatute enacted in England, but 
upon the firſt opportunity, it is introduced into Scot 
land; and, accordingly, our oldeſt ſtatutes are mere es- 
* pies of theirs. Let the Magna Charta be put into the 
* hands of any Scotſman, ignorant of its hiſtory, and he 
« will have no doubt that he is reading a collection af 
Scots ſtatutes or regulations.” Efays on Britiſh Antiqu- 
ties, Ef. 1. 
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diffculties ſo inſurmountable, it is to be 
remarked, that William the Norman, whom 
Malcolm III. was to imitate, did not, in 


fact, introduce the feudal ſyſtem into Eng- 
land. It had prevailed in the Anglo-Sax- 


on times; and, there are inſtances of feudal 
grants, which were hereditary and in per- 


petuity, before his acceſſion to the throne 
of the Confeſſor *, 


NOTE 


Thele are bold and looſe aſlertions; and, I conceive, 
they ought not, by any means, to have been hazarded. 
In the legiſlation of all the European kingdoms, there 
was a natural and a neceſſary reſemblance ; and this ap- 
pears, in a ſtriking degree, from a compariſon of their 


ordinations and laws. The Magna Charta has many par- 
ticulars, which refer to the feudal law and the feudal 
manners; and this law and theſe manners prevailed in 
Scotland. But they prevailed alſo in other kingdoms ; 
and, upon the fame evidence, it might have been inferred 
by his Lordſhip, that France, and Spain, and Germany 
were indebted to England for their laws and ſtatutes. 


* View of Society in Europe, in its progreſs from 
rudeneſs to refinement, book ii. ch. ii. and the Notes, 


hs, 
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NOTE I. Page 16. [B]. 


The Perpetuity of the Fief. Knight- ervice, 
The Knight's Fee. 


HE. charter of Malcolm IV. which con- 

firmed his office to Walter the Steward 
of Scotland, and renewed the grant of lands 
conferred on him by David I. and which 
| inveſted him in other poſſeſſions, is ſtill 
extant, Thefollowing words of it deſerve 
attention. Volo ut idem Walterus, et 
© haeredes ſui teneant, in capite omnia 
© praenominata, tam illa, quae ipſe habuit 


ex donatione Regis David, quamilla, quae 


© habuit ex mea donatione; reddendo mi- 


© hi et haeredibus meis, de illo FEODO, „er- 
vitium quinque militum *. 


Theſe 


Appendix. No. 1. 


. 
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Theſe words are a proof that hereditary 
hefs were familiar in Scotland in the 
reign of Malcolm IV. And, what is more 
intereſting, from the terms ſervitzum quin- 
que militum, they evince the uſage of knight- 
ſervice in this age. They may even be 
conſidered as an authority, that hereditary 
hefs, and the tenure of Kknight-ſervice, 
were known in the times of David I. And 
they point, of conſequence, to a ſtill ear- 
lier period for the extenſion of the feudal 
ſyſtem over Scotland, in the enlarged con- 
dition of the perpetuity of the fief. 


Jam thus led to conceive, that knight- 
ſervice might be fully eſtabliſhed in the 
reign of Malcolm III. And this improve- 
ment aroſe, doubtleſs, out of the natu- 
ral variations of the ſyſtem, The grant 
under homage, and in perpetuity, of the 
county of Cumberland, by King Ed— 
mund, to Malcolm I. gives a peculiar 
ſtrength to this opinion ; and it is to be 

| reconciled 
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reconciled with the genius of fiefs, their 
progreſs, and the ſpirit of hiſtory ; all of 
which are wounded, when Malcolm III. is 
conſidered as the founder of the feudal law 
in Scotland, 


In the collections of Mr Anderſon, there 
is a grant to Walter the Steward of Scot- 
land by Malcolm IV. which gives him lands 
under the ſervice of one knight *. But, in 
the charter I have juſt now mentioned, the 
lands ſpecified in this deed are conveyed 
with the exception of one manour. Other 
poſſeſſions alſo, and the hereditary office of 
the ſeneſchal or ſteward, are granted, and 
the ſervice of fve knights is demanded. 


From the circumſtance that the office of 
the ſeneſchal was hereditary in the age of 
David I. an additional weight is given to 
the argument, that fiefs in perpetuity were 

generally 


* Diplomata et Numiſmata Scotiae, tab. 23. 


bh SS 8NDÞ Au» 


Ir 


And the Cunſtitution of Scotland. 159 


generally known, during a conſiderable 
time before this reign, For lands muſt 
have been hereditary before offices were 
made ſo. 


The grant of the office of ſenefchal, by 
Malcolm IV. is in theſe words. Notum 
ſit omnibus, quod, priuſquam arma ſuſce- 
pi, conceſſi, et hac mea carta confirmavi 
© haereditarie, Waltero filio Allani Dapifero 
* meo, et heredibus ſuis, in feodo et here- 
ditate, ſeneſchalliam meam, tenendam ſibi 
* et haeredibus ſuis, de me et haeredibus 
© meis, ita bene et plenarie, ſicut Rex Da- 
vid ſeneſchalliam ſuam ei dedit et conceſ- 
* ſit,” 


It may, I imagine, be inferred from this 
evidence, that the office of Steward was he- 
reditary in the days of David I, And thus 
Lam diſpoſed to conclude, that the feudal 
cuſtoms had ſo far ripened in this period, 


as to be fit for being reduced into a ſyſtem 
or 
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or digeſt, It is, accordingly, a popular, 
and perhaps a well founded opinion, that 
the Regiam Majeftatem, or the books of 


the Majeſty, were compiled by the order of 
this Prince. 


Beſide the charters of Malcolm IV. which 
evince poſitively the exiſtence and uſe of 
knight-ſervice in Scotland, and to which 
I have already appealed, there is another 
| deed of his, which gives a direct teſtimony 
to the ſame purpoſe. It is a charter, grant- 
ing the lands of Roſſive and Dundaf, to 
Radulf Frebern, to be holden per ſervi- 


$ tum unins militis *. 


On the ſubject of the extent or value of 
the knight's fee in Scotland, I have met no 
information. * We had no certain rule, 
ſays my Lord Bankton, * for the value or 
* extent of a knight's fee ; but, in England, 


git, 


* Anderſon, Diplom. Scot. tab. 25. 


— 
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tit was lands to the value of 20 pounds 
© Sterling yearly, in William the Conque- 
tror's time, which, at preſent; would a- 
mount to more than a rent of Foo l. 
i Sterling *,” 


The value of the knight's fee was, it is 
to be thought, equally uncertain in every 
feudal kingdom. It had, in general, a re- 
ference to the revenue which might main- 
tain a ſoldier, and provide him with arms ; 
but it varied, according to the cuſtoms of 
particular places, and to the generolity, the 
whims, and the avarice of proprietors. 
Engliſh records, of undoubted authority, 
furniſh frequent examples of the military 
fee, as conſiſting of twelve carucates of 
land. And there are other ſpecifications of 
fees, at ſix, nine, fourteen, fifteen; ſeven- 
teen, twenty-ſeven, and thirty-ſix caru- 

L cates, 


* Inflitute of the laws of Scotland, vol. ii. p. 427. 
It is inaccurate to talk of money Sterling in the days 
of 
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cates . A carucate was a meaſure of land, 
which extended to about one hundred 


acres, 


of the Conqueror; and, I believe, there is no evidence, 
that, in his reign, the knight's fee was ſo high as a twenty 
pound land. . 

* Obſervationes in Regiſtrum Honoris de Richmond, 


p. 243- 
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NOTE UI. Page 18. [Cl. 


A Diſtinction concerning Alloguality, and its 
Subjection to Military Service. 


IR Thomas Craig, who is always in- 
ſtructive when he deſcribes the teudal 
cuſtoms of his own times, is ſeldom to 
when he goes back into hiſtory, He has 
yet expreſſed the diſtinction, that an allo- 
dial eſtate might conſiſt of moveables, as 
well as of land. Allodii duo ſunt genera; 
f alterum in rebus mobilibus conſiſtit; alte- 


rum in rebus ſol: &. 


He does not, however, remark the mili- 


tary ſervice which was performed by ſuch 
L 2 proprietors. 


jus Feudale, lib. 1. dieg. 9. 
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4 


proprietors. But this is evident from the 
following laws. 


© Statutum eſt, quod quilibet homo aetatis 


inter ſexdecim et ſexaginta annos jura- 


bit, et aſſedabitur ad arma, ſecundum 
quantitatem #2rrarum fuarum, et catal- 
* borum. 


* Videlicet, homo habens guindecim li- 
* bras terrace, vel quadraginta marcas in ca- 
* tallis, habeat equum, habergeon, capi- 
* tium” de ferro, enſem, et cultellum, qui 
« dicitur digver v. : 


Dominus Rex vult, quod quilibet ho- 
© mo, habens valorem unius vaccae in 6%- 
nis, habeat unum arcum, cum una garba 
; ſagittarum, ſcilicet, viginti quatuor ſagit- 
« tas, vel unam bonam lanceam f. 


- 


In 


Stat. Wilhelmi, cap. 23. I. 1. et 2. 
+ Prima Statuta Roberti Primi, cap. 27. I. 4. 


* Cunſtitution of Scotland, 165 


In the ſtatutes, alſo, of James I.“ James 
II. f, James V. 4, and in a variety of other 
laws, the military ſeryice of allodial pro- 
prietors, both of land and moveables, is 
fully expreſſed, and pointedly commanded. 


It ſeems, that the condition of allodiality 
continued longer in Scotland than in other 
nations; and that its converſions into te- 
nure were leſs frequent. The forms of 
this converſion are nowhere to be found; 
and the conſtitutional effects of this pecu- 
liarity may have been important. But, 
amidſt the fabulous fecundity of our hiſto- 
rians, there are no materials for the illuſ- 
tration of this topic, 


L 3 NOTE 


* Parl. 1429, cap. 120. 
Parl. 1456, cap. 57. 
4 Parl. 1540, cap. 87, 
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NO T E IV. Page 25. [D]. 


The Introduction of Fire- arms into Scotland. 


T It is probable that James I. who was 

L educated in England, was acquainted 

with fire-arms. Edward III. had employ- 

ed them at the battle of Creſſy; and, ſome 

years previous to that event, .they were 
known in France“. 


In the reign of James II. there is a ſtatute, 
which ſhows, that guns were beginning 
then to be uſed by the Scots in the field. The 
words of the legiſlature, which I ſubjoin, 
are remarkable on different accounts, and 


have 


* An. 1338. Daniel, Hiſt. de la Milice Francoiſe, 
lib, 6, 
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have been omitted in the common editions 
of the ſtatute-book, 


© It is thocht ſpeidfull, that the King 
© mak requeiſt to certane of the greit bur- 
* rowis of the land, that ar of ony 
* mycht, to mak cartis of weir, and, in ilk 
cart, twa gunnis, and ilk ane to have 
* twa chalmers “, with the remanent of the 
* graith, that efferis thairto, and ane cun- 
nand man to ſchute thame. And gif 
* they have no craft in the ſchuting of 
* thame, as now, they may leir, or the 
tyme cum that will be needful to thame f. 


At the battle of Flowden, in the time of 
James IV. it is ſaid, that there were ſeven 
culverings, of the like ſize and make, 
which were called the Seven Siſters Þ. 


The invention of fire-arms approached 
ſlowly to perfection; andit is curious to ob- 
L 4 ſerve, 


* Two cavities or chambers at the bottom of the barrels, 


+ Black, Acts, fol. 38. an. 1456. 
t Drummond, Hiſtory of the Jameſes, p. 77. 
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NO T E IV. Page 25. [Dl 


The Introduction of Fire- arms into Scotland. 


T It is probable that James I. who was 

L educated in England, was acquainted 

with fire-arms, Edward III. had employ- 

ed them at the battle of Creſſy; and, ſome 

years previous to that event, .they were 
known in France “. | 


In the reign of James II. there is a ſtatute, 
which ſhows; that guns were beginning 
then to be uſed by the Scots in the field. The 
words of the legiſlature, which I ſubjoin, 
are remarkable on different accounts, and 

have 


* An. 1338. Daniel, Hiſt, de la Milice Francoiſe, 
lib, 6, 
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have been omitted in the common editions 
of the ſtatute-book, 


© It is thocht ſpeidfull, that the King 
© mak requeiſt to certane of the greit bur- 
* rowis of the land, that ar of ony 
* mycht, to mak cartis of weir, and, in ilk 
cart, twa gunnis, and ilk ane to have 
* twa chalmers *, with the remanent of the 
* graith, that efferis thairto, and ane cun- 
* nand man. to ſchute thame. And gif 
* they have no craft in the ſchuting of 
* thame, as now, they may leir, or the 
* tyme cum that will be needful to thame f. 


At the battle of Flowden, in the time of 
James IV. it is ſaid, that there were ſeven 
culverings, of the like ſize and make, 
which were called the Seven Siſlers J. 


The invention of fire-arms approached 
ſlowly to perfection; and it is curious to ob- 
L 4 ſerve, 


* Two cavities or chambers at the bottom of the barrels, 


+ Black, Acts, fol. 38. an. 1456. 
t Drummond, Hiſtory of the Jameſes, p. 77. 
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ſerve, from the ſtatute, their aukward ſtate, 
when extended over Scotland by James V, 
It was not poſſible, in thoſe times, to 
predict their future efficacy, or to foreſec 
that battles were to be leſs bloody, and 
more terrible; and that contending ſtates, 
advancing nearer to equality by the means 
of this military artifice, a ſtability un- 
known before was to be given to king— 
doms, and a period put to thoſe deſtruc- 
tive and deſolating revolutions, which 
mark the conqueſts of the antient world, 


In the a& of James V. while it is highly 
important in itſelf, there is a beautiful ſim- 
plicity, that is finely deſcriptive of the times, 
Among its other injunctions, it ordains, 
that the guns or artillery furniſhed by the 
clergy, according to their temporal lands, 
were to © remaine at the caſtell, abbay, or 
* manſon of the biſhoppe, prelate, or kirk- 
* man, to be keiped there and left to his 
* ſuccefſoure, quha fall bee halden to uphald 


© the 
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the ſamin, for the defenſe of the realme. 
And it concludes with enacting, that la- 
dies of conjunct- fee and liferent, fall fur- 
* niſh effeirand to the quantity of their li- 
* ving, for ſupport of the barronnes and 
* uthers landed-men in the furniſhing of 
the ſaid artaillarie *.“ 


NOTE 


.. EAHA Zo eat et was 7; 2 
— wget ras N = . — 


- 


170 Of the Public Law, 


NOTE V. Page 34. [El. 


The Scots Guards, and the Scots Gendarmes, 


HE firſt ſtanding army in Europe was 
formed in France by Charles VII. in 
the year 1445; and, it deſerves to be re- 
membered, that the company of Scots 
guards, and the company of Scots gen- 


© darmes, owed their inſtitution to this Prince, 


The knowledge of a ſtanding force muſt, 
of conſequence, have been known famili- 
arly to the Scots in early times. 


It happened, from the antient intercourſe 


between France and Scotland, that the na- 


tives of the latter kingdom had often di- 
ſtinguiſhed themſelves in the ſervice of the 


former. On this foundation, theſe com- 
panies 
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panies were inſtituted; and their fates can» 
not but be intereſting to Scotſmen. 


The Scots guards were called the King's 
archers, becauſe they attended his per- 
ſon, and becauſe they were armed with 
bows and arrows. Their firſt commander, 
who is recorded as a perſon of great va- 
lour and military accompliſhments, was 
Robert Patillock, a native of Dundee. This 
company was kept up in times of peace as 
well as of war ; and, being ardent to diſtin» 
guiſh itſelf, continued in great reputation 
till the year 1578. From that period, the 
Scots guards were leſs attended to, and their 
privileges came to be invaded, In the year 
1612, they remonſtrated to Louis XIII. on 
the ſubject of the injuſtice they had ſuffer- 
ed, and ſet before him the ſervices they 
had rendered to the crown of France. At- 
tempts were made to re-eſtabliſh them on 
their antient foundation ; but no negotia- 
tion for this purpoſe was effectual. The 
troops of France were jealous of their ho- 

nours, 
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nours, The death. of Francis II. and the 
return of Mary to Scotland, at a time when 
they had much to hope, were unfortunate 
circumſtances to them, The change of re- 
ligion in Scotland, and the ſanRified inſo- 
lence of the Scots reformers, were blows 
ſtill more ſevere. And the acceſſion of 
James VI. to the throne of England diſu- 
nited altogether the intereſts of France and 
Scotland. The Scots guards of France have 
now, therefore, no connection with Scot- 
land but the name. 


The company of Scots gendarmes were 
alſo originally a part of the guard of Charles 
VII, and in this ſtation they acted under 
other princes. It was their prerogative to 
take precedence of all the companies of the 
gendarmerie of France ; and, on particular 
occaſions, they even preceded the two com- 

panies 


* Daniel, Hiſt. de la milice Frangoiſe, liv. 10. Aber- 
cromby, Martial atchievements, vol. ii. p. 287. 
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panies of the King's mouſquetaires, The 
ſons of the Scottiſh monarchs were the u- 
ſual captains of this company; and, after 
Mary's acceſſion to the throne, its eom- 
mand belonged to them as a right. It was 
thence that James VI. made a claim of it 
for his ſon Prince Henry, This honour, 
and its emoluments, were alſo enjoyed by 
Charles I. and the next in command to this 
Prince was Louis Stuart Duke of Lennox. 
George Gordon, Marquis of Huntley, ſuc- 
ceeded the Duke of Lennox in the year 
1624, and took the title of captain or com- 
mander in chief when Charles I. mounted 
the Engliſh throne. It is not certain whe- 
ther Charles II. was ever captain of this 
company; but it was conferred on his bro- 
ther the Duke of York, who choſe rather 
to live and to die a faint, than to ſup- 
port the grandeur of his anceſtors, or 
to periſh, like a King, under the ruins of 


his throne, This pious and unfortunate 
man 
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man was captain of the Scots gendarmes 


till the year 1667, when he reſigned his 


commiſſion into the hands of the French 
King. Since that time, no native of Great 


Britain has enjoyed this command. 


NOTE 


+ Daniel, Hiſt; de la milice Frangoiſe, li- 10. 
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NOT E VI. Page 45. [Fl. 


The Idea that the Princes of Scotland were 
Indigent. 


N author of elegant talents, and of 

great induſtry, but who is nowhere 
profound, has inculcated the poverty of the 
Scottiſh Kings in ſtrong and coarſe lan- 


guage. After the times of the perpetuity | 


of the fief, he conſiders the demeſnes of 
the crown, with the feudal caſualties, and 
the aid, on extraordinary occaſions, termed 
a benevolence, as a full enumeration of the 
royal riches; and he ſubjoins this remark- 
able concluſion. © All theſe added together, 
produced a revenue, ſcanty and precari- 


* ous, which, far from enabling the King 


to attempt any thing that could excite the 
* jealouſy 
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© zealouſy or fear of the nobles, kept him 
in continual indigence, anxiety, and de- 
; pendence 5 


This deſcription he gives as characteriſtic 
of the feudal Sovereign, not only in Scot- 
land, but in every other country of Europe. 
That it cannot apply to Scotland, is evident 
from the text; and it is cqually inapplica- 
ble to any other nation. 


But; even from his own enumeration of 
the property of the feudal princes, though 
it is widely imperfect, the concluſion he 

draws 


Pr Robertſon, Hiſtory of Scotland, vol. i. p. 1 5. edit, 


3773» 


What is remarkable, this author has yet aſſerted, that, 
from the times of Robert Bruce, the Scottiſh Kings were 
uniformly engaged in ſchemes to overthrow the influence 
of the nobles ; and he has actually employed himſelf to 
detail ſtruggles between the regal and the ariftocratical 
powers, Hiſt. of Scotland, vol. 1: p. POE See far- 
ther NOTE VII. 
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jraws is not to be admitted. For the 
King's demeſnes, and the feudal perqui- 
ſites, were branches of revenue which were 
extenſive and ample, 


Of the King's demeſnes at a given time, 
it is difficult, perhaps impoſſible, to ſpeak 
with preciſe knowledge. But, from the 
peculiar attention with which they were 
guarded in Scotland, it is to be concluded, 
that its princes, inſtead of being perpetu- 
ally in * indigence, anxiety, and depen- 
* dence,” were at no period in that ſituation. 


An idea of the profits of the feudal caſu- 
alties may be formed from the wealth they 
preſented to the Princes of England, Simon 
de Monfort gave to Henry III. for the ward- 
ſhip and marriage of Gilbert de Unfranville, 
the ſum of ten thouſand marks, which, ac- 
cording to the value of our preſent money, 
was equivalent to a payment of one hun- 
dred thouſand pounds, And Geoffrey de 

M Mandeville 
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Mandeville gave to'the ſame Prince twenty 
thouſand marks, that he might have the 
marriage of Iſabell Counteſs of Glouceſter, 
with all her lands and knight-fees*. A mul- 
titude of examples of the ſale of the ward- 
ſhips and marriages of great vaſſals might 
be added to theſe ; and, beſide the emolu- 
ments of ward/hips and marriages, enor- 
mous ſums were drawn from re/efs, aids, 
and e/cheats. Now, an inference to Scot- 
land, from the prevalence of the ſame uſa- 


ges and cuſtoms, will, I believe, be allow- 


ed, in a great meaſure, to be deciſive. The 
profits of feudality, therefore, did not per- 
mit the Sovereigns of Scotland to be in want 
and in dependence. 


The immenſe revenues of the princes 


of France and England, and of thoſe of 
other countries, for a long period during 


the continuance of fiefs, oppoſe Dr Robert- 
| ſon's 


* Madox, Hiſt. of the Exchequer, vol. i. p. 326. 405. 
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ſon's notion, and create a ſuſpicion that it 
reſts on no foundation of real hiſtory or 
ſolid evidence. Indeed, no proof or evi- 
lence of any kind is appealed to. The 
ſurpriſing profits and the prodigious wealth 
f the Norman Kings are treated by Mr 
Hume at ſome length ; and Mr Madox has 
ntered into details concerning them, which 
M Ne moſt minute and ſatis factory *. 


To my general argument, the temporary 
rants of particular princes form no objec- 
de ion; and it is to be obſerved, that, when 
he feudal ſyſtem was deep in its decline, 
regular modes of taxation were invented 
and eftabliſhed as foundations of revenue, 
both for the prince and the government, 


While Dr Robertſon, however, aſſerts 
the * continual indigence, anxiety, and de- 


pendence” of the Scottiſh ſovereigns, and 
M 2 of 


Hume, Append. II. Madox, Hiſt. of the Exchequer. 
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of the feudal princes in general, he has af- 
firmed, that, in the feudal ages, pomp 
© and ſplendour were unknown, even in the 
* palaces of Kings; and that it was not 
© neceſſary that a King ſhould poſſeſs a great 
© revenue *.“ Now, it ſeems to me, that 
theſe obſervations include a violation of his 
own deſcription, For, with what propri- 
ety is poverty to be objected to our Prin- 
ces, when riches were of no uſe to them? 


After contradicting hiſtory, he contradiQs 
himſelf, 


But, waving any particular notice f 
this inattention, I will venture to make 
a large conceſſion to this writer, I wil 
ſuppoſe, that he may apply, with propriety, 
to antient periods the ſtandard of his own 
age. Yet, with this advantage on his ſide, 
it will not follow that the greatneſs of the 
feudal ſovereigns was diminutive or little, 


In 


* Hiſt, of Scot. vol.'i. p. 14- 
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In fact, the King's palace, and the Aula 
Regis, in the ages of which he ſpeaks, were 
ſplendid and pompous to an uncommon de- 
gree; and there is good reaſon to beheye, 
that the grandeur of the feudal royalty was 
ſuch, as not only to bear a compariſon with 
the magnificence of the preſent times, but 
in many reſpects to exceed it“. 


The evidence of the riches of the feudal 
princes, and the evidence of the ſplendour 
of their palaces, are to be found every where 
in antient books; and, while they mutually 


illuſtrate one another, they deſtroy altoge- 
ther the humiliating and hypothetical te- 


net, that the Scottiſh Princes were in miſe- 
ry and in indigence. 


M 3 NOTE 


* See Chapter III. ſeQ. 1 
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NOTE VII. Page 51. [G]. 


The meaning of Parliament in Refumptimn; 
of Royal Property. The Motion that the 
Scottiſh - Princes, from Robert Bruce 1 
James V. had been engaged in particular 
Deſigns to depreſs the Authority of the 
Nobles. * 


HE act of James III. which annexe 

- perpetually to the crown the ear|- 
dom of March, the baronies of Dumbar 
and Colbrandſpeth, the caſtle of Dumbar, 
the tower and fortalice of Colbrandipeth, 
the lordſhip of Annandail, the caſtle of 
Lochmaban, and all their dependencies, i 
concluded in this remarkable manner, 


* Mair-over, to the effect that this preſent 
* ſtatute may be the mair ſurely keiped and 
| * obſerved, 
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© obſerved, it is ſtatute and ordained, that 
we fall give our bodiely aith for the in- 
© yiolable obſervation of the ſamin : And 


that all and ſindrie our ſucceſſours, Kings 
of Scotland, ſall be obliſhed to make the 


like azth in the time of their coronation ; - 


in witneſle of the quhilkis all and ſundrie 
premiſſes, our great ſeale, and the ſeales 
* of the venerable and reverend fathers in 
* Chriſt, Biſhoppes, Abbottes, Priors, togid- 
der with the ſeales of our lovits, Cou- 
* ſinges, Earles, Lordes, Barronnes, Free- 
* halders, and Commiſſioners of burrowes, 
bare hereto hung and appended *. 


This proof of the anxiety of parliaments 
about the royal revenue, is not ſingle and 
unſupported. The ftatute-book abounds 
with a variety of examples to the ſame pur- 


poſe; and to theſe I have appealed in my 


text, In attending to them, it appeared to 
M + me, 


Parl. 1487. 
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me, that the evident meaning of the re- 
ſumption of royal grants, was to ſupport 
the proper dignity of the crown, and to 
execute acts of ftrict juſtice, 


But an opinion having prevailed, that, 
from Robert Bruce to James V. the princes 
of Scotland had been uniformly engaged 
in deſigns to ſubvert the power of the no- 
bles, it has been thought, that the ruin of 
the ariſtocracy might be intended by the 
frequent revocations which were made of 
the royal property. 


To the opinion, that theſe deſigns were 
real, Dr Robertſon has ſubſcribed ; and he 
is confident, in a particular manner, that 
Robert Bruce was actuated with a view of 
depreſling the nobility, when he called up- 
on his vaſſals in parliament to produce the 
charters by which they held their poſſeſ- 
fions, I approve his attempt to illuſtrate a 


problematical point of our hiſtory ; but 1 
am 


On 
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am not convinced by the ſenſe or tenor of 
his obſervations, 


He expreſsly affirms, that King Robert's 
intention, in endeavouring to recall the 
crown-lands, which were poſſeſſed under 
improper titles, was, © to check the grow- 
ing power and wealth of the nobles.” 
Yet the crown, in thoſe times, according to 
his own narrative, muſt have been neceſſi- 
tous. He makes all the barons, without 
exception, to ſtart up at once, and draw 
their ſwords, in oppoſition to the mea- 
ſure of King Robert. Vet King Robert 
was a victorious, a high ſpirited, an able 
Prince, and could not poſſibly be without 
ſome perſonal influence. In fine, he makes 
the reſentment of the nobility to this mea- 
ſure, as an attack upon their order,“ to 


occaſion a conſpiracy, Yet, it appears, 


that the attack was not intended againſt the 
order of the nobles, but againſt thoſe of 


the vaſſalage, who, during times of confu- 
ſion, 
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ſion, had poſſeſſed themſelves unjuſtly of 
crown-lands ; and perſons alone of this de- 
ſcription were intereſted to engage in a 


conſpiracy *, 


It is alſo to be obſerved, that, in this 
age, a parliamentary inquiry was too ar- 
tificial a method of humbling the nobility, 
The condemnation, too, of the conſpira- 
tors by the Black Parliament, is a demon- 
ſtrative evidence, that all the nobles were 
not offended with Robert, nor engaged in 
the conſpiracy; for, in this caſe, it was 
impoſſible that King Robert could have 
prevailed. 


Theſe remarks, it is probable, may j ufti- 


fy the account I have given of King Robert's 


revocation f. Similar views of doing ju- 


ſtice to the crown directed the reſymptions 


of 


Hiſtory of Scotland, my I, p. 39+ 
8 P. 46. 47. 


f 
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of future princes. And, with reſpect to the 
particular deſigns of humbling the nobles, 


which Dr Robertſon imputes, in ſucceſ- 


ſion, to our monarchs, from Robert Bruce to 
James V, I muſt confeſs, that I can find no 


vouchers from which they are to be inferred 
in the moſt diſtant degree. The ſtatute- book 
contains repeated and conſiſtent evidence, 
from which it is to be gathered, that no 
ſuch deſigns could be formed. The im- 
politic and deſultory conduct of almoſt all 
the princes of the houſe of Stuart, con- 
tradict the notion. The anxious and per- 
petual attention of parliaments, to ſupport 
the royal wealth, contradict it. The no- 
bles, who were ſo important a branch of 
the legiſlature, would not have given their 
conſent, and appended their ſeals to a mul- 
titude of acts of revocation of royal gifts, 
and, of annexation of new property to the 
crown, if they had been ſenſible that their 
princes had been engaged in formal at- 
tempts to humble them. 


In 
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In confirmation of the deſigns, aſcribed 
to our princes, of humbling the nobility, 
Dr Robertſon has, indeed, appealed to the 
improvements which, in different reigns, 
took place in juriſdiction and courts *, 
But theſe improvements are not to be ac- 
counted for by ſtrong, or even cautious 

acts of royal wiſdom ; and, while they ſer- | 
ved to mortify the nobility, they were alſo . 
to detract from the prerogatives of our 
princes. Their great effect was to advance | 

| 

| 


the ſecurity and the liberties of the 
people; and their cauſes are to be traced, 
not in plots to ruin the nobles, but in the 
natural progreſſion of the ſyſtem of hefs f. 
: is true, at the ſame time, that the diſ- 
putes of our ſovereigns and their nobility 
were frequent and violent. But, of theſe, the 
reaſons are obvious, and the moſt common 


books 


* Hiſt, of Scotland, vol. 1. p. 35. 46. 
+ Chapter iv. ſect. iii. 
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books of our hiſtory have aſſigned them. 
They generally aroſe out of the events of the 
times. They were not plans of a long and a 
uniform concert, but burſts of reſentment, 
of paſſion, and of revenge. To ſeek for ſub- 
tle and inſidious motives of conduct, is, 
however, a common practice among hiſto- 
rians; and the few critics who join philo- 
ſophy to taſte, have remarked this frailty 
as peculiar to thoſe among them, who 
have the feweſt opportunities of knowing 
mankind and the world. Narrators of 
this kind are never to make a proper al- 
lowance for the weight of preſent paſ- 
ſions and preſent circumſtances, over act- 


ors in great ſcenes; and they perceive not, 
that, when they ſuſpect and refine the moſt, 
they are often to take the worſt meaſure 
of human affairs, 
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Poſſeſſions of the Scottiſh Kings in England, 
The Uſage Corodies. 


'ESIDE the territory and lands en- 
joyed by the Scottiſh princes in 
their own kingdom, they had many fair 
poſſeſhons in England. But, I ſuppoſe, it 
is impracticable to enumerate them with 
preciſion. A few hints is all I can pro- 
poſe on this ſubject. 


Concerning the claims and the property 
of our ſovereigns in Cumberland and Nor- 
thumberland, there is much in our hiſto- 
ries, And, it is probable, that, in very 
early times, they had alſo poſſeſſions in 

York- 


K — — » << 


„ as as a 
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Yorkſhire, The ſheriff of this county, in 
the fourth year of Henry II. made the fol- 


lowing return to the barons of exchequer. 
© Willelmus de Sumervill debet XX mar- 


' cas argenti, Sed manet in terra Regis 
* Scotiae in Loeners *” This return be- 
ing on the buſineſs of Yorkſhire, the ter- 
ra mentioned in it, muſt have been ſitu- 
ated there, In old writings, the terra of 
a proprietor was his ſeigneurie or lord- 
ſhip. The territory of Loene or Lobene 
appears then to have been a lordfhip of 
the King of Scots in Yorkſhire, From this 
circumſtance, which I mention incidentally 
as an illuſtration of the property of the 
Scottiſh princes in England, I will ven- 
ture to hazard a conjecture. 


William Rufus marched a powerful ar- 
my againſt Scotland. Malcolm III. haſtened 


to 


* Mag. Rot. 4. Hen. 2. Rot. 5. a. Everwichſcira. ap. 
Madox, Hiſt. of the Exchequer, vol. 1. p. 3. 
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to oppoſe him. He advanced with hi; 


forces out of Scotland into LOTHENE i 


ENGLAND, and there remained. Theſe, 
ſays my Lord Hailes, are the words of 
* the Saxon Chronicle, which have been, 
and probably ever will be, the ſubject of 
* fruitleſs controverſy *. 


The territory of Loene or Lohene, and the 
Lothene in England, of the Record and the 
Chronicle, were I conceive, the ſame place. 
It had belonged to the kings of Scotland 
in the age of Malcolm III. and to this ter- 


ritory he marched his army, I add, it was 


for this eſtate, and not for Lothene, or L- 
thian in Scotland, that Malcolm IV. ac- 
knowledged himſelf the vaſſal of Hen- 


ry II. 


In Northamptonſhire, there alſo belong- 
ed to the King of Scots, in the reign of 
| Henry 


Annals of Scotland, vol. 1. p. 21, 


And the Conſtitution of Scotland. 193 


Henry II. the towns and lands of Ache- 
ley, Haringworth, Fodringhey, Boſiet, 
Bragefield, Pedington, Drahton, Berton, 
Herdewich, and Preſton Gileberti, This 
appears from records produced by Mr Ma- 
dox for the purpoſe of proving, that ſeveral 
lords of Engliſh ſeigneuries were ſome- 
times exempted from common amercia- 
ments. And the King of Scots, as lord of 
the ſeigneuries juſt now mentioned, was 
not charged with the fines which had been 
ſet upon the hundreds, towns, and lordſhips 
of Northamptonſhire *, 


In the counties of Cambridge and Hunt- 
endon, and in Warwickſhire, the King of 
Scots, in the reign of Henry II. was like- 
wiſe in poſſeſſion of the lands, towns, and 
ſeigneuries of Stiviclea, Paxton, and Adel- 
akeſton. Different records, in the collec- 

N tions 


* Madox, Hiſt. of the Exchequer, vol. i. p. 539. 540. 
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tions of Mr Madox, evince theſe Frticu- 
lars “. 


That the King of Scots had other poſſeſ- 
ſions in England, is a matter of high pro- 
bability. But where are we to ſearch for 
the evidence of them? From what has 
been noticed, I am induced to corred 
a miſtake, which is committed by my 
Lord Lyttelton. His Lordſhip, I believe, 
is ſeldom poſitive, but when he has a title 
to be ſo, He has aſſerted, however, that 
there were no fiefs in England poſſeſſed by 
the Scots, in the reign of Henry II. but 
in the three northern counties, and that, 
after the delivery of theſe counties to this 
Prince, he had no liegemen or vaſſals of 
the Scottiſh nation, but the Scots inhabit- 
ing Lothian F, Now, the eſtates and ter- 


ritorics 


* Madox, Hiſt. of the F xchequer, vol. i. p. 539. 540. 

4 Hiſt. of Henry II. vol. ii. p. 483. Edit. 1769. 

His Lordſhip, it is to be obſerved, is of opinion, that it 
was 
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ritories which have been enumerated, have 
a reference to the age of Henry II.; and 


they refer to counties different from thoſe 
towhich his Lordſhip has alluded. 


When the Scottiſh Princes were to appear 
in the Engliſh court, to expreſs their ho- 
mage, and to add to the dignity of the kings 
of England, by feudal attendance, they were 
allowed a corody or penſion for their expen- 
ces, This was a rite, growing out of feudal 
manners, and muſt not be conſidered as an 
expreſſion of meanneſs or ſervitude. 


It is natural to think, that, from the 
reign of Malcolm I. theſe corodies or pen- 
ſions were in uſe. For, beſide the military 
ſervice to be performed by him for Cum- 
berland, he was to attend the kings of 

N 2 England 


was the Lothian in Scotland, which was the fief held from 
Henry II. A learned antiquary has examined this opi- 
nion at great length. Remarks en the Hiſtory of Scotland, 


cl. ii. 


- 
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England in all ſolemn feſtivals ; and, for 
this end, houſes of reception on the road 
were alligned to bim *. 


When King Stephen, in the firſt year of 
his reign, celebrated the feſtival of Eaſter, 
he held a council. At this council, among 
his tenants in capite, was Henry the ſon of 


David I. He was here, it is to be imagined, 


as Princeps Cumbriae, or perhaps for the 
honour of Huntingdon. In this council 
King Stephen granted to Rodbert the bi- 
ſhoprick of Bathe ; and, to this charter 7, 
Henry was a witneſs, That a corody was 
allowed upon this occaſion is highly pro- 
bable. 


In 


* Bromton, ap. Maitland, Hiſt. of Scotland, vol. i. 
p. 307. 

1 It was granted, audientibus et collaudantibus om- 
* nibus fidelibus, Willelmo Archiepiſcopo Cantuarienſis— 
* Henrico filio regis Scotiae.” Madox, vol. i. 20). 
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In the fifth year of Stephen, however, it 
appears, that a penſion was actually enjoy- 
ed by the Kings of Scotland; and the evi- 
dence of this corody does not deſeribe it as 
a new inſtitution, Bertram de Bulemer 
had allowance, at this time, upon his ac- 
1 count as ſheriff of Yorkſhire, for the coro- 

dy of the Kings of Scotland, in coming 
to, and going from the King of England's 
court *. In the third year of Henry II. the 
ſheriff of Devon was allowed Lxxit l. xixs. 
and xd. for the corody of the King of 
Scotland, by the Chancellor, and the Earl 
[ of Leiceſter T. Thus, there is poſitive 
N 3 proof 


* In corredio regis Scotiae l. viii xv s. et ĩiii d. numero, 
veniendo ad curiam, et redeundo. Mag. Rot. 5. Steph. 
Rot. 3. a» Everwicſcira, Bertrannus de Bulemer Vice- 
comes. See Madox, vol. i. p. 364. 


n 


+ Et in corredio Regis Scotiae, Lxxiil. et xixs. et ⁊ d. 


per Cancellarium et Comitem Legreceſtriae. Mag. Rot. 3. 
H. 2. Rot. 4. a. Lincolieſc. Jordanus de Bloflevilla, 


Sheriff, ap. Madox, vol. i. p. 207. 
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proof, that David I. and Malcolm IV, ei- 
joyed corodies from England. 


To William the Lion a corody was al- 
lowed by Richard I. It was granted by a 
charter which is yet extant, and which i 
to be highly valued, as expreſſive of the 
faſhion of theſe times. And to Alexan- 

der 


* Richardus Dei gratia Rex Angliae, dux Nora 
Aquitan, Comes Andeg' archiepiſ* epiſ' abbatibus, co- 
mitibus, baronibus, juſticiariis, vicecom' ſeneſcal' prepoſi. 
tis, ballivis, et omnibus miniſtris et fidelibus ſuis totius 
terre ſuc, ſalutem. Noverit univerſitas veſtra nos con- 
ceſſiſſe, et preſenti charta noſtra confirmaſſe, Willielmo il. 
luſtri Regi Scotiae, kariflimo amico et conſanguineo et 
fiteli noftro, et heredibus ſuis in perp: tuum, de nobis et 
heredibus noſtris, omnes libertates et rectitudines ple- 
narie, quas anteceſſores ſui habere ſolebant, eundo ad 
curiam anteceſſorum noftrorum, et ſtando ad curiam, 
et redeundo a curia anteceſſorum noſtrorum: Scilicet, 
unaquaque die, poſtquam de mandato noſtro traoſierit 
fines regni ſui verſus curiam noſtram, centum ſolidos 
Sterlingorum, et in reditu ſuo a curia noſtra ſingulis die- 
bus tantundem, quouſque in terram ſuam venerit ; et 
Logulis diebus ex quo venerit ad curiam noſtram, uſque 

ad 
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der III. a penſion of this ſort was granted 


by Henry III. J. 
| NA The 


ad receſſum ſuum, verſus terram ſuam, triginti ſolidos 
Sterlingorum, et duodecem de dominicis“ yuajtellis 
noſtris, et totidem de + ſemenell' noſtris deminicis, et 
duodecim ſextercia vini, quatuor, videlicet, de dominico 
vino noſtro unde nobis ſervitur; et duas petras cere, 
vel quatuor cereos, et quadraginta candelas de domini- 
cis candelis unde nobis ſervitur, et duas libras piperis, 
et quatuor libras cinomomi; et praeterea conductus 
quos anteceſſores ſui habere ſolebant, eundo uſque ad 
euriam noſtram, et redeundo a curia noſtra, ſcilicet, quod 
Epiſcopus Dunelmenſis et vicecom', et barones Nor- 
thumbr' ad ipſum venient in finibus regni ſui, et ibi eum 
recipient et conducent uſque ad Teiſe, et ibi venient ad 
eum archiepiſcopus Eboracen' et vicecom* et barones Ebo- 
rum”, et ibi eum recipient et conducent uſque ad Epiſco- 
patum Lincoln, et ibi ad eum veniunt Epiſcopus Lin- 
coln,“ et vicecomes et barones provincie, et eum recipi- 
ent, et per balivas ſuas conducent ; et fic deinceps epiſco- 
pi et vicecomites provinciarum, per quas ipſe tranſierit, 
quoutque ad curiam noſtram venerit. Charta Richard# 
Prins Regis Angiiae, ap. Calendars of Antient Charters, 
P. 347+ 
t Madox, vol. ii. p. 202. 
* Gateux cakes or waſtels. 


4 Simnels, 
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The uſage of corodies was common in 
all feudal countries; and it was not pecu- 
liar to princes. It was uſual in the diffe- 
rent orders of ſuperiority and vaſſalage, 
and is to be conſidered as an expreſſion, 
not only of grandeur, but of affection“. 


NOTE 


Du Cange, Glo roc Conredium. 
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NOTE IX, Page 68. III. 


Extents, Taxes. 


H E Indenture between Robert I. and 
his ſubjects, is the deed or writing 
from which it is concluded, that the valua- 
tion called the old extent, was framed by Ale- 
xander III. To Robert I. a ſubſidy was gi- 
15 and it was to be levied © quxta anti- 
quam extentam terrarum et redituum tem- 
pore bonae memoriae Domini Alexandri, 
Dei gratia, Regis Scottorum illuſtris ulti- 
mo defuncti“ꝰ Theſe are the words 
which are the authority for the extent of 
Alexander III. 


It appears not from this evidence, that a 
valuation was actually made by Alexander 
III. 


This deed is in the Appendix. 
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III. A valuation or extent prior to his 
reign, but then in uſe, may be alluded to, 
Perhaps, too, the portion of time which 
paſſed from the reign of Alexander III. to 
that of Robert I. was not of ſuch a length, 
as that an act in the times of the former 
could be termed an antient tranſaction in 
thoſe of the latter. Alexander came to the 
crown in the year 1249; he died in the 
year 1285; and the indenture by Ro- 
bert and his ſubjects was executed in the 
year 1326, Thedifference of time between 
theſe Princes cannot therefore be conſider- 


ed as conſtituting a period of antiquity. 


But, laying aſide arguments which are 
only probable, it is to be remarked, that 
there is an explicit and clear proof of an 
extent, which muſt have been long prior 
to the days of Alexander. In a record, en- 
titled, Rentale Regis Alexandri tertii vi- 
© cecomitat. de Aberdene et de Banff, there 
is this article : * De thanagio de Nathdole, 

© ſecundum 


” Gn. © au ng 
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* ſecundum ANTIQUAM extentam, xlix. lib. 
© et xvi. denar.“ This evidence, which 
prefſes againſt the old extent of Alexander 
III. was firſt ſubmitted to public obſerva- 
tion by my Lord Hailes *. 


Valuations were common in all the feu- 
dal countries. And in England, a wide va- 
riety of old and new extents are to be pro- 
duced F. For the condition of different 
times was conſtantly creating a neceſſity 
for different valuations 4. 


In England, the firſt tax which was 
known was Dancgeld. It was a contribu- 
tion in its origin for relieving England from 
the Danes, It was levied by an aſſeſſment 
on the Hides of land; and this method be- 


ing 


* Annals of Scotland, vol. i. p. 184. 

+ Appendix, No. II. 

{ Regiltrum honoris de Richmond, p. 64—69. Ap- 
pendix, in regiſt. p. 28—1. 15 
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ing employed in future taxations, the term 
hidage came to expreſs any general aid that 
was taken up from the landed property of 
the kingdom. A Hidage was uſually a tax- 
ation of 2 8. per hide, But, there are in- 
ſtances of hidages at 38. 48. 58. and 6s, 
per hide. The hidage was extended over 
the allodial property, as well as the eſtates 
which were feudal, And a hide of land 
was, in general, to conſiſt of 100 or 120 
acres *. 


After the invention of knight: ſervice, 
the /cutage was diſcovered, or the tax upon 
knight-fees. This tax was peculiar to the 
military tenants 7. Thus, Henry II. in 
the third year of his reign, lifted a ſcu- 
tage or tax from his vaſſals at two marks 
for the knight's fee ; and in the fourteenth 

year | 


* Brady, Hiſt. of England, vol. i. p. 204. 270, d 
+ View of ſociety in Europe, in its progreſs from rude- 
neſs to refinement, book ii. ch. v. and the notes, 10 
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year of his reign, he levied another ſcutage 
at one mark for the knight's fee. 


Carucage was of the ſame import with 
hidage ; but, being a Normanic term, it was 
not in familiar uſe till the age of William 
the Norman T. A carue of land was equal 
toa hide; and carucage, as well as hidage, 
expreſſed a general taxation over the whole 
landed property of a ſtate. Thus, Richard I. 
in the year 1198, received an aid or tax 
of vs, from every carue or hide of land in 
England 4. 


In the times which preceded James I. 
theſe modes of taxation, it is to be thought, 
were known in Scotland. But, in the reign 


of 


Brady, Hiſt, of England. vol. i. p. 416. | 
+ Appendix to the regiſter of Richmond, p. 10. Ma- 


dox, vol. i. p. 729. 

+ Ricardus Rex Angliae accepit, de unaquaque caruca- 
ta terrace ſive da totius Angliae quinque ſolidos de auxi- 
lo. Hoveden, p. 778. ap. Rer. Anglican. Script. 
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of this Prince, the tax by the pound-land 
came into faſhion. And it was in this 
method that the ſubſidy from the proprie- 
tors of territory was raiſed to pay their pro- 
portion of his cage or expences while in 
England “. 


NOTE 


* Black Adds, parl. 1424, cap. 10. 11. 
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NOTE X. Page 81. [K]. 


The Leges Malcolmi. 


I the order or precedency of the officers 
of the crown, I have followed the © Leges 
' Malcolmi ;* and upon their authority I 
have abſtained from conſidering the High- 
Admiral as a branch of the Aula Regis, 


A learned and acute treatiſe on the ſub- 
jet of theſe laws, has yet convinced me, 
that they are not a genuine capitulary of 
any Prince *, - But, though they cannot be 
conſidered with the reſpect that is due to 
ſtatutory law, and muſt be regarded as the 
work of à private, and even an ignorant 

compiler ; 


Inquiry into the authenticity of the Leges Malcolmi. 


PESTS = A 


5 
* 
» 

T. 

» 
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compiler ; they may, perhaps, be em- 
ployed occaſionally to illuſtrate the manner 
of antient times. And, in the preſent caſe, 
I could find no better rule of deciſion. 


The officers of the crown were of a high 
antiquity. It is probable, however, that 
the names of ſome of them are only of the 
age of William the Norman. This, not- 
withſtanding, is no real difficulty. It is 
common, indeed, among antiquaries, to 
reaſon from the name to the office ; and 
this ſource- of miſtake has contributed, in a 
particular manner, to throw an obſcurity 
both on Engliſh and Scottiſh ſtory. But, 
though the aera of the Norman invaſion 
introduced a prodigious multitude of new 
terms and words, it is obſervable, that theſe, 
in a great meaſure, were to diſtinguiſh old 
and eſtabliſhed uſages. 


I offer this remark to preclude a cenſure 


which may ſeem to affect ſeveral obſerva- 
by | tions 


a- 
ns 
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tions which I have made; or, rather, in- 
deed, to ſhow that I am aware of this cen- 


ſure, For, there are ſome objections which 


mere antiquaries are invariably to advance; 
becauſe, being perfectly fitted to their un- 
derſtandings, they are not to perceive their 
impropriety. 


0 NOTE 


7 
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NOTE Xl. Page 82. [L], 


A Miſconception concerning the Furiſdifim 
of the Sovereign, 


| HE revenues of the King, ſays the 

L hiſtoriographer of Scotland, were 

* ſcanty; he had not a ſtanding army; 

* and he enjoyed no proper juriſdiction *, 

This picture is full, and very expreſſive. 

It is a pity that it ſhould convey a moſt im- 
perfect likeneſs, 


I have ſhown, that the revenues of the 
Sovereign muſt have been, not only conſi- 
derable, but even ample ; and it is obvious, 
that the military arrangements of Scotland 

| were 


* Dr Robertſon, Hiſt. of Scotland, vol. 1. p. 14. 
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were exactly the ſame with thoſe in all the 
feudal nations. They were, therefore, of 
importance, A ſtanding army is a late in- 
vention ; and to apply the want of it as a 
reproach to the Scottiſh Sovereign in the 
days of feudality, is to violate the laws of 
hiſtory, and to judge of him by the cuſtoms 
of the preſent age. 


In connection with theſe tenets, it is not 
unnatural to find the notion, that the Kings 
of Scotland, of old, had no proper or ade- 
quate juriſdiction. But I am ſurpriſed that 
the author ſhould appeal, for the ſupport 
of this opinion, to the very cauſe which 
deſtroys it. By the feudal ſyſtem, he ob- 
ſerves, © the King's judicial authority was 
extremely circumſcribed *,” The reverſe 
of the concluſion 1s the truth, 


It was a neceſſary conſequence of the 
feudal ſyſtem, that the vaſſals of the Sove- 
O 2 reign 

# Hiſt. of Scotland, vol. i. p. 16, 
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reign were all in ſubordination to him, 
They had all their courts ; but from theſe 
appeals were competent to him. Of their 
own diſputes he judged in the firſt inſtance, 
in the Aula Regis, to which they were ſuit- 
ors ; and the decrees they pronounced a- 
mong their tenants, might come there to 
be reviewed by appeal, He had thus not 


only a juriſdiction over the nobles, and the 
tenants in capite, but over the whole extent 


of the inferior vaſſalage , 


But, while he had this exerciſe of juriſ- 
diction, it is alſo to be remembered, that, 
in the King's court, or the Aula Regis, the 
members who chiefly aſſiſted him, were the 
* officers of the crown, who, in their ſepa- 
rate capacities, were the great diſpenſers of 
public juſtice f. 
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In fact, as the feudal ſyſtem had produ- 
ced the endleſs claims, and the wide juriſ- 
dition of the Sovereign, it was its decline 
which was to circumſcribe them. And the 
regular courts which were eſtabliſhed upon 
the fall of the Aula Regis, were to be a 
check to his powers, and to approximate 
to perfection the ends of government, and 
the liberties of the people “. 


This attack, therefore, upon the ſuffi- 
ciency of the juriſdiction of the Sovereign, 
appears in a very improper light; and I am 
ſenſible, that, in derogating from it, this au- 
thor is ſolicitous to detract alſo from the offi- 
© cers of the crown.” For he affirms, that they 
received little ſalary beſides the fees and 
© perquiſites of their office ; and he holds 
them out by implication as unacquainted 

O 3 with 


Chapter IV. Sect. III. 
+ Hiſt, of Scot, vol. i. p. 14 
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Yet their greatneſs was overgrown * ; and 
they belonged to the prime nobility, of 
whoſe power he every where ſpeaks in 
terms which are extravagant, 


I am thus induced to ſuſpect, that this 
hiſtorian has not attended to the Aula Re- 
git, and the © officers of the crown,” any 
more than to the general ſpirit of the feu- 
dal ſyſtem itſelf. And I obſerve, that, in 
another performance of his, he ſeems to 
loſe fight altogether of this court and theſe 
officers, It is thence, I imagine, that he 
deſcribes the Fuſizza of Aragon as an offi- 
cer only known to that country ; and that 
he ventures to reaſon, and in a formal me- 
thod, under the idea of this inſtitution as 2 
Peculiarity T. Yet the Juſtiza or Fuſticia 
of Aragon was an officer who was familiar 

to 


Chapter IV. Se. I. 
1 Hiſt. of Charles V. vol. i. p. 152. 339. 340. 34" 


342. 
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to every feudal ſtate, Though his powers 
were to vary under different governments, 
he was every where a part of the Aula Re- 


gie. He was the Juſticier whom I men- 
tion in the text. He made his appearance, 


not only in Aragon, but in Normandy, in 
Sicily, in France, in England, and in Scot- 
land. 


O4 NOTE 


2 rr 


des Boe; eco — 
3 


ä — 5 
— — -» , 


. 


r are 
342 5 7 * 


m 


rc 
. 


. 2 1 am. 1 * LES 


an od 


24 w-ow—s 


e N ” — — * * — 47 » VIV Ae — 
Sr Nr = 8 2 — ” "= » FR - 
. ͤ HR P . : IR PT, 
n ** 2 — - 5 
CT x wan 44 „„ * Rd. © - ä —— — _ = * - — _ 


Of the Public Law, 


NOTE XII. Page 64 [M]. 


An Idea of Baromal Magnificence. 


HE feudal nobility were exceedingly 

magnificent; and there is not a more 
curious monument of their ſtate and faſhion 
than the Regiſter of the Honour of Rich- 
mond.“ The Earl of Richmond had im- 
menſe poſſeſſions; and we may form a no- 
tion of his grandeur from the eſtabliſhment 
of his Guard for Richmond caſtle, There 
were in this eſtabliſhment eight places or 
offices ; and they are deſcribed in this man- 
ner, 


Placea Ranulphi filii Roberti in caftro 
Richmundiae ad capellam S. Nicolai. 


Placea conſtabularii in clauſtro turris. 


Placea 
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Placea Briani falii Alani in magna Aula 
de Scoulande. 


Placea Torphini filii Roberti de Manfeld, 


inter coquinam et bracinam. 


Placea Ranulphi filii Henrici, ex parte 
occidentali de Scoulandhall. 


Placea Conani filii Heliae, juxta clauſa 
turris ex parte orientali extra muru, 


Placea Camerarii, ex parte oriental: de 
Scoulandhall juxta furnum. 


Placea Thomae de Burgo, ex parte occi- 
dentali majoris capellae ad canonicos in 
muris f. | 
To 


* Regiſtrum Honoris de Richmond, exhibens terra- 
rum et villarum quae quondam fuerunt Edwini Comitis 
infra Richmundſhire deſeriptionem: Ex libro Domeſday 
in theſauria Domini Regis, Fol- Lond. 1722. 
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| To each of theſe places there was annex: 4 
i ed a feudal eſtate to a conſiderable amount, Wi ; 
4 Ranulph the ſon of Robert had ſix knight- f. 
i fees. The conſtable in the Keep of the Ne 


— — 
rr 


tower had fix knight-fees, and a half ofa IM x 
knight's fee. Brian the ſon of Alan had Wl 6 
four knight-fees, and a ſixth part of a 
knight's fee. Torphin the ſon of Robert 
of Manfeld had two knight-fees. Ranulph 
the ſon of Henry had three knight-fees, and 
a ſixth part. Conan the ſon of Helias had 
three knight-fees and a half. The cham- 
berlain in the eaſt part of Scoulandhall had 
two fees and a half. And Thomas de 
Burgh had two knight-fees, I call theſe 
eſtates conſiderable ; becauſe there is reaſon 
to think that theſe fees, or the greateſt 
number of them, conſiſted each of twelve 


OE 
=o 
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carucates of land *. 


Few noblemen were ſo powerful as the 
Earl of Richmond, who poſſeſſed four hun- 
dred 


* Regiſt, Hon. de Richmond, p. 2636, 
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med and forty lordſhips in different coun- 
ut. es of England“. But all the nobles af- 
t- Wl feed ſimilar forms of grandeur; and the 
1c (east, as well as the greateſt, gave out fees 
2 nnd eftates, which they connected with of- 
d fees and peculiarities of ſervice. 


NOTE 


* Obſervat, in Regiſtrum, p. 237 
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An imperſect Theory concerning the Riſe 9 
the Furiſcliction of the Nobles, Thane: 
Thane- land. 


FT E R having treated the juriſdie- 
tion of the Sovereign, Dr Robertſon 


deſcribes that of the nobles. He expreſſes 
himſelf in this manner. 


© The barbarians, who overran Eu- 
rope, having deſtroyed moſt of the great 
* cities, and the countries which they ſei- 
ned being cantoned out among powerful 
* barons, who were blindly followed by 
numerous vaſſals, whom, in return, they 
* were bound to protect from every inju- 
ry; the adminiſtration of juſtice was 
greatly interrupted, and the execution of 
* any legal, ſentence became almoſt im- 
* praQticable. Theft, rapine, murder, and 

| « dif 
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* diſorder of all kinds, prevailed in every 
kingdom of Europe, to a degree almoſt 
incredible, and ſcarce compatible with 
the exiſtence of civil ſociety, Every of- 
fender ſheltered himſelf under the pro- 
tection of ſome powerful chieftain, who 
' ſcreened him from the purſuits of juſtice. 
Jo apprehend and to puniſh a criminal, 
* often required the union and effort of 
half a kingdom. In order to remedy 
theſe evils, many perſons of diſtinction 

' were entruſted with the adminiſtration of 
* juſtice within their own territories, But 

' what we may preſume was, at firſt, only a 

temporary grant, or a perſonal privilege, 

the encroaching ſpirit of the nobles ſoon 
converted into a right, and rendered he- 
 reditary, The lands of ſome were erec- 
ted into Baronzes, thoſe of others into 
' Regalities *. 


Here we have barons immediately after 


the 
* Hiſt, of Scotland, vol. i. p. 17. 18. 
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tian prieſts ſaid to Solon, O Athenians! 


the conqueſts of the barbarians! Yet, ab. 
ron was a tenant in capite by kmght-ſer. 
vice. And, from the eſtabliſhment of the 
European ftates, till the invention of 
kmght-ſervice, there paſſed many centu- 
71cs, Thele barons, too, had no juriſdic- 
tion! and yet they had waſſals! And i 
was a conſequence of the murders and ca- 
lamities promoted by them, that baronies 
and regalities, with juriſdictions, were erec- 
ted! When Monteſquieu refutes the Abbe 
du Bos, he applies to him what the Egyp- 


* ye are mere children,” 


It is perfectly obvious, that the chiefs af 
the barbarians had both civil and criminal 
juriſdiction in their woods. They car-WF . 
ried with them theſe powers into theit o 
conqueſts ; and the feudal law, ariſing ou x. 
of the antient manners of their nations . 
and out of the new ſituations experience 7 
by them, the chiefs were made to ate de 


gre 


* Tacit, de Moribus Germanorum, 
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ba- gradually their condition; and thoſe pecu- 

ſer- liarities and innovations commenced, which 

the Wl characteriſe the nobles of Europe, under 
of Wl the empire of fiefs. 


ths 

” If mere diſorders and calamities could 

dit 

" have produced the baronial and feudal 
juriſdictions, they muſt have appeared in 

8 every nation whatever. And, it is wor- 

7 thy of remark, that the juriſdictions of the 

rec· | 

1 nobles were, in reality, one of the moſt 


powerful ſources of the confuſions and tu- 
ii nults of the middle times. 


In Scotland, as well as in England, the 
Thanes preceded the Earls and Barons. The 
Thanes were military tenants of the crown; 
but their eſtates were not divided into fees, 
and furniſhed no known or certain number 
hei of Knights, After earls and barons were 
ou known in Scotland, the Thanes died away; 
for thoſe who were poſſeſſed of thane-land, 
gave it to the crown, and took it back un- 


der the erection of earldoms and baronies. 
But, 
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But, though it is to be conceived, that 
the converſion of thanes into earls and 
barons took place, to an extenſive degree, 
in England and Scotland, in the times of 
William the Norman, and of Malcolm III. 
yet it was not univerſal. For, in the for- 
mer kingdom, there are records which 
evince their exiſtence in the reigns of 
Henry I. King Stephen, Henry II. Ri- 
chard I. King John, and Henry III. *, And, 
in Scotland, there are authentic char- 
ters, which prove, that there were thanes 
in the days of Alexander II. and down to 
the year fourteen hundred and ninety- 
two f. 


NOTE 


Madox, Hiſt. of the Exchequer, vol. i. p. 12. 130. 417. 


459. 694. 98. 707. | 
+ Lord Hailes, Annals of Scotland, vol. i. p. 27- 
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NOTE XIV. Page 86. [O!]. 


The ſuppoſed Pre-eminence of the Scottiſh 
Ariſtocracy. 


HH E political powers of the Scottiſh 
nobles, were conſequences of the an- 

tient manners of the barbarians, and of the 
inſtitution of fiefs; and they varied with the 
fates of the feudal ſyſtem, and with the ſpirit 


of the feudal aſſociation. They were exactly 


the ſame with thoſe of the nobility, in all 
the other ſtates of Europe. 


An opinion, however, has prevailed, 
that their greatneſs was more eminent; 
and it has been applied to almoſt every part 


of our ſtory, with a ſpirit aß dogmatiſm, 


that ſeems to defy all inquiry, Yet, in 
P fact, 


o 
© . o 
———U— — — - 


- _ Wor, ER ra.coqcn rx 
| _ 


1 . r - «—- 4 —- 7 272 122 4 
0 c note 
—— — — — — - — —— _ — ——— — 


B Geer — OST 
M . ˙²—r!ff ENCS. Ao Ant oo it o.. wa. 


— — . O—— OS Wo oo — 


1 

k 
v3 
: 
N 
F 
6 
j 
: 
: 
=. 
= 
* 
5 


— — 


226 Of the Public Law, 


fact, if this tenet cannot bear an examina- 
tion, it muſt follow, that many writers have 
been buſy to involve our hiſtory in un- 
certainty and contradiction. 


The lateſt, and the moſt confident ad- 
vocate, for the uncommon and extraordi- 
nary power of the Scottiſh nobles, is Dr Ro- 
bertſon ; and he has been careful to enu- 


merate thoſe. ſources of high influence, 


whichare ſaid to have been peculiar to them. 
( 


I. In the nature of the country of Scot- 
land, this hiftorian has found one peculiar 
cauſe * of the power and independence of 
© the Scottiſh nobility *.” That a mon- 
tainous region 1s, in general, more favour- 
able to liberty, than deſpotiſm, is a poſi- 
tion which admits not of any doubt; and 
a noble concluſion might thence have been 
drawn to the rights of the people, But, 

accor- 


* Hiſt of Scotland, vol. i. p. 21. 


au 
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according to the ſyſtem of this author, the 
people were in a ſtate of oppreſſion and 


lavery !; and his inference is only made 
with reſpect of the nobles. That the poli- 
P 2 tical 


* He obſerves, that the rights of the people were 
( ſcarce ever mentioned, were diſregarded, or unknown.” 
Hiſt. of Scotland, val. ii. p. 249 · And every where through - 
out his work, he is appealing to the opinion, with which 
he introduces it, that the genius of the feudal govern- 
ment was purely Ariſtocratical. vol. 1. p. 12. With a 
ſtrong love of ſyſtem, he yet runs counter to it. For, the 
aliectneſt of the people, and the exorbitdut power of the 
nobles, are tenets that cannot agree with one another: 
According to the nature ot the feudal uſages, the ſtrength 
of the nobility mult have reſted in their influence with 
their followers. The people, therefore, from whom the 
raſſalage was formed, could not be in a ſtate of oppreſ- 
lon. The nobles would pay attention ſurely to the in - 
ſruments of their power. This was a reſpect which 
they owed to themſelves. But, while the author often 
abandons his general principle, it is to be obſerved, that 
it is in itſelf deficient in ſolidity. For the genius of the 
feudal ſyſtem was purely Democratical. See A View of 
Society in Europe, in its progreſs from rudeneſs to re- 
finement. 
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- tical advantages, however, of the nobles, 
received any addition from this cauſe, can- 
not be admitted. They might find an en- 
couragement to faction, by retiring to feng, 

faſtneſſes, and mountains; but, if ſuch 
places were their own, they would not diſ- 
treſs them by plunder or devaſtation ; and 
the hue and cry of the neighbouring di- 
tricts collecting a defenſive force, would 
preſent a barrier to oppoſe their incur- 
ſions *, This, then, is to ſurvey, with an 
unſkilful eye, the turbulence of the nobles, 
and to miſtake it for power. It is not poſ- 
ſible that a baron, when conſidered as a 
noble, could poſſeſs any extraordinary in- 
fluence, becauſe the place of his reſidence 
was in a deſart, in a marſh, or on a moun- 
tain, And the intereſt communicated to 
him in this view, when conſidered as an e- 

nemy 


* Spelman, Gloſſ. voc. Huteſium. Du Cange, Hue. 
ſium. LL. Robert I. cap. 21. 
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nemy to his ſovereign or his country, was 


es, partial, and of little conſequence, 

N= 

n- II. Another remarkable cauſe of the 
ns, power of the Scottiſh nobility, it is ſaid, 


' was the want of great cities in Scotland.” 
And the reaſon of the operation of this 
cauſe, is thus expreſſed, © Wherever num- 
bers of men aſſemble together, order muſt 
' be eſtabliſhed, and a regular form of go- 
vernment inſtituted, the authority of the 
' magiſtrate muſt be recognized, and his 
deciſions meet with prompt and full obe- 


dience *. 


It is certainly very true, that men can- 
not exiſt in great towns, without order 
and without government. But this max- 
im has a very feeble connection with the 
matter in diſpute. For, even on the ſup- 
poſition that Scotland had been filled with 
4 large 


* Hiſt, of Scotland, vol. i. p. 22. 
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large cities, obedient to juſtice, it does not 
follow, that the vaſſals of the baron were 
to renounce their attachment to him, And, 
on the ſuppoſition that the towns of Scot- 
land were few and inconfiderable, it does 
not follow, that the country was without 
law. In fact, it contained an infinite mul- 
titude of juriſdictions. Now, the baron, in 
either caſe, might command his vaſſals, or 
tenants; but he could do no more. And 
what was the baron and his tenants, when 
in competition with the ſtrength of the 
kingdom ? a 


III. A third remarkable cauſe of the power 
of the nobility is diſcovered in © the di 
$ viſion of the country into clans,” That 
men who had eſtates from a chief, and 
who were connected with him in blood, 
would fight for him with vigour, is a truth 
which is illuſtrated by the hiſtory of eve- 
ry nation of Europe. Againſt ſuch men, 
it is urged, * a king contended with great 
diſadvantage ; and that cold ſervice which 

* mone7 
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money purchaſes, or authority extorts, 
© was not an equal match for their ardour 


and zeal *. 


The connection alluded to was an im- 
mediate reſult of feudal manners, and muſt 
not be held out as peculiar to Scotland, At 
the ſame time, it is to be admitted, that 
clanſhips, in ſome parts of this kingdom, 
were connected more firmly than in other 
ſtates, But, though its fulleſt force is al- 
lowed to this circumſtance, it is to be ac- 
knowledged in general, that all the troops 
of Scotland, as well as thoſe in every feu- 
dal nation, felt more or leſs the tie of 
blood, vaſſalage, and clanſhip. To reaſon, 
therefore, from a part of theſe troops a- 
gainſt the whole, is to be deceived one's ſelf, 
or to have an intention to deceive, To 
deſcribe the ſoldiers of the baron, as uni- 
verſally and peculiarly his friends, and to 

P 4 ſay, 


Hi, of Scotland, vol. i. p. 23. 24 
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ſay, or to inſinuate, that thoſe of the ſove- 
reign were regularly and merely his mer- 
cenaries, is to give a violent wound to truth 
and to hiſtory. In general, it may be af- 
firmed, that every captain, under the com- 
mand of the ſovereign, was to marſhal 
troops in the field, in every reſpect ſimilar 
to thoſe whom the factious noble was to 
lead out to rebellion, 


A mercenary army was never any part 
of the Scottiſh conſtitution ; and it is ob- 
ſervable of the author, that, while he ap- 
peals in this place to hired troops, as 
weak in themſelves, and as a mark of the 
weakneſs of our kings, he conſiders them in 
other portions of his work as inſtruments 
of power and of dominion ; and he objects 
a feebleneſs to our ſovereigns, becauſe they 
wanted them “. 


Nor 


Nor could the king ſupply the defect of his reve- 
* nues by the terror of his arms. Mercenary troops 
; and 
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Nor ought it to be forgot, that the na- 


tional militia, or the allodial force of the 
kingdom, was at the call of the ſove- 
reign * ; and that he might employ it with 
efficacy, when it was neceſſary for him to 
uphold and ſupport the juſt prerogatives of 
the crown, or the invaded dignity of the 
nation, | 


IV. It is alſo advanced, that the ſmallneſs 


* of their number may be mentioned among 
* the cauſes of the grandeur of the Scottiſh 
© nobles.” And the ſtrength of this obſer- 
vation is brought forward in this ſtrange 
faſhion, The power of an ariſtocracy 

| * always 


(and ſtanding armies were unknown as long as the feu- 
dal government ſubſiſted in vigour.” Hiſt. of Scotland, 
vol. i. p. 15. * Deſtitute of that great inſtrument of do- 
* minion, a ſtanding army, the authority of the king con- 
tinued always feeble, and was often contemptible. p. 16, 
See alſo vol. ii. p. 240. 
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© always diminiſhes, in proportion to the 
© increaſe of its numbers; feeble, if divi- 
*ded among a multitude ; irreſiſtible, if 
© centered in a few *, 


The exact number of the Scottiſh nobi- 
lity, in antient times, is not known. And, 
whatever quickneſs, and ftrength, and ſen- 
ſibility may be imputed to a ſmall body; 
it is clear, beyond the poſſibility of a doubt, 
that an ariſtocracy muſt be broken more 
eaſily when it conſiſts of a few, than when 
it conſiſts of many. For, to gain one or 
two of its members, 1s to deſtroy it. 


Other marks of fragility attend this ar- 
gument. For, on the ſuppoſition, that the 
nobility of Scotland were few, it is to be 
inferred, that the tenants in capite, who 
were not noble, muſt have been numerous. 


There was the greater quantity of territory 
to 


®* Hiſt. of Scotland, vol. i, p. 24. 


* 
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to be diſpoſed of to them. Now, to this 
claſs of men, the author has paid no at- 


tention, Yet, they muſt always have 
been conſiderable from their property, their 
numbers, and the vaſſalage in ſubordina- 
tion to them. And their weight, going as 


a counterbalance to that of the nobility, 


a multitude of them muſt, in reality, have 
been ſuperior in wealth and influence to a 
few nobles. That they would naturally 
range themſelves under the royal ſtandard, 
is not to be doubted, For, if they diſobey- 
ed the ſovereign, they expoſed their eſtates 
to forfeiture ; and the nobles had no bribes 
equal to theſe with which to allure them. 


V. Even in times of profound peace, 
* the Scottiſh nobility,” it is ſaid, formed aſ- 
* ſociations, which, when made with their 
* equals, were called leagues of mutual de- 
* fence ; and, when with their inferiors, 
bonds of manrent *. 


Affocia- 
* Hiſt, of Scotland, vol. i. p. 25. 
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Aſſociations of this kind, it is to be re- 
membered, are common to every nation 
whatever, in certain periods of its hiſtory ; 
and, though the contrary opinion is aſſert- 
ed by Dr Robertſon, it 18 demonſtrable, 
that they were ſtill more frequent in France, 
in England, and in other nations, than in 
Scotland“. They are to be (conſidered as 
proofs of the imperfection of government, 
rather than of the power of the nobility, 
And, though the baron might be ſtrong for 
a time, by leagues with his equals, or with 
his inferiors, it is to be obſerved, that they 
were always to impair his fortune, and of- 
ten to waſte it altogether ; and that the 
ſovereign, while he had opportunities in- 
finitely greater in giving ſtrength to his 
arm by ſimilar combinations, was' not ex- 
poſed to the ſame diladvantages. 


VI. 


* Bruſſel, Uſage-general des fi-fs. Abbe Mably, Ob- 
ſervat. ſur hiſt. de France. Hicks, Diſſert. epiſt. 

+ See a paſſage in the margin of the next illuſtration, 
from the [con Animorum. 
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VI. © The frequent wars between Eng- 
land and Scotland, it is contended, *proved 
another cauſe of augmenting the power 
© of the nobility *. In general, it is to be 
thought, that theſe wars had a tendency 
to ſtrengthen the crown, rather than the 
nobles, They were to preſerve the latter 
from factions, by calling their attention to 
a common enemy, and by fixing their views 
on the intereſts of the ſtate, and its gran- 
deur, 


It is urged, indeed, that theſe wars pro- 
duced the propriety of inveſting the war- 


denſhips of the marches in the barons whoſe 


eſtates were on the borders 7. Theſe offi- 
ces, however, if they are to be conſidered 
as an augmentation of their power, are al- 
ſo to be regarded as a ſecurity againſt its a- 
buſe. And nobles, in this ſituation, being 

anſwer- 


* Hiſt. of Scotland, vol. i. p. 26. 
+ Ibid. 
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anſwerable to the ftate for their conduct, 
an act of rebellion was a virtual renuncia- 
tion of this tranſitory and official conſe- 
quence. 


VII. In fine, the moſt powerful of all 
the cauſes of the grandeur of the nobility 
of Scotland, is held out to be the frequent 
minorities of its princes . Great advan- 
tages were, indeed, opened up by this ca- 
lamity to an ariſtocracy for encroaching on 
the royal authority. In reality, however, 
the monarchical government was never de- 
ſtroyed or aboliſhed. The ariſtocratical 
form was never to eſtabliſh itſelf, The 
antient polity continued uniformly in ex- 
erciſe and in power. 


From theſe minorities, therefore, inſtead 


of inferring the extravagant and peculiar 
power of the Scottiſh nobles, it is to be con- 
cluded, 


* Hiſt. of Scotland, vol. i. p- 27- 
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duded, that they either never intended the 
deſtruction of the monarchy, or were un- 
able to atchieve it. This cauſe of power, 
accordingly, is to be viewed as a ſtriking 
confirmation of the weakneſs of all the o- 
ther cauſes which Dr Robertſon has been 
employed to advance and to inculcate. 


But while, from a motive of reſpect for 
the popularity of this hiſtorian, and from 
a proper attention to my own opinions, I 
have touched upon each of theſe cauſes, it 
is now fit I ſhould remark, in general, that 
ſeveral of them are actually to be referred 
to one head. The want of great cities in 
Scotland, the diviſion of the country into 
clans, and the formation of aſſociations and 
leagues, were all conſequences of feudal 
manners, and are not, without an evident 
impropriety, to be treated as diſtinctive and 
peculiar ſources of the greatneſs of the 
Scottiſh nobles. To promote effects into 
cauſes, is, indeed, a practice too common 

with 


2A. > ++ <5 
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with this hiſtorian, And here he not only 
commits this miſtake, but holds out the 
conſequences of a principle as in eſſential 
contradiſtinction to it. For he had expreſſ- 
ly informed his reader, that he was to de- 
tail thoſe ſources of the power of the nohi- 
lity which were accidental and ſingular, and 
had no connection with the genius of the 
feudal government“. 


I muſt alſo give its weight to another ge- 
neral obſervation, which forces itſelf into 
notice, 


* © The Scottiſh nobles enjoyed, in common with thoſ: 
* of other nations, all the means for extending their au- 
« thority, which ariſe from the ariſtocratical genius of the 
* teudal government. Beſides. theſe, they poſſeſſed ad. 
* vantages peculiar to themſelves; the accidental ſources 
« of their power were conſiderable ; and ſingular circum- 
« ſtances concurred with the ſpirit of the conſtitution to 
* aggrandize them. To enumerate the moſt remarkable 
of theſe, will ſerve both to explain the political Rate of 


the kingdom, and to illuſtrate many important occur- 


« rences in the period now under our review." Hiſt. f 


Scatland, vil. i. p. 21. 
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notice, and which ſeems to ſtrike at the 
foundations of all that is advanced by this 
author. In conſidering the political con- 
lition of a feudal kingdom, we ought 
never to Joſe ſight of the aQtion of the 
liferent orders of men, and of the check 
they mutually gave to one another, To 
regard the nobility as uniformly the e- 
nemies of the crown, is to ſacrifice hi- 
tory to a hypotheſis. It is equally fo 
to deſcribe them as peculiarly and ex- 
orbitantly powerful, It is no leſs abſurd 
to inſiſt forever on the regular and the 
ſettled deſpotiſm of the Prince, And it is 
to incur a ſimilar cenſure, to enlarge on the 
balance of authority as conſtantly on the 
ide of the people. In theſe caſes, we for- 
ret altogether the mixed form of govern- 
ment which characteriſed all the nations of 
Europe, and ſubſtitute, in its place, an a- 
tiſtocracy, a deſpotiſm, and a democracy. 
If we are to ſeek for the truth, we muſt. 


2 | look 


242 Of the Public Law, 


look to the ſyſtem in all its branches ang 


connections, and in all its variations. 


Dnder the deepeſt impreſſion of the ſu- 
pereminent and irreſiſtible power of the no- 
bles, the author, who has drawn from me 
theſe remarks, has executed a performance 
concerning Scottiſh affairs. This tenet is 


held out conſtantly, and always with per- 
tinacity. A gaudy edifice catches the eye; 


and, while we are about to examine its 


parts, its foundations give way. Fine by 
defect, and delicately weak *, it cannot 
wait to encounter the tempeſt. 


NOTE 


# Pope, Epiſtle to a Lady. 


del; 


And the Cunſtitution of Scotland. 243 
N O T E XV. Page 87. [P]. 


The Prerogative of Private War. Compo- 
ſitions for Offences, The Pleas of the 
Crown, Lawburrows, The flow Pro- 


greſs of Juriſprudence. 


T appears to me, that, before the prero- 

gative of private war was confined ex- 
cluſively to the Lords of regality, it was 
exerciſed extenſively in the order of the 
nobility; and that even after it had grown 


to be illegal, the exerciſe of it continued to 
diſturb and disfigure ſociety. The origin 
and the nature of this privilege are treated 
in another work *; and in this place I am 


* = to 


* View of ſociety in Europe, in its progreſs from rude- 
tels to refinement, book J. 
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to ſpeak of it with a particular reference to 
the cuſtoms of Scotland, 


Before the law is a regular ſcience, and 
before the magiſtrate acquires the know- 
ledge and the practice of his proper powers, 
men muſt protect themſelves, and engage 
in aſſociations for defence and hoſtility, 
The individual who glows with reſentment 
under an injury, if he is equal to his anta- 
goniſt, will be forward to attack him; if 
he is ſuperior, he will flatter his pride and 
revenge, by inflicting a ſevere puniſhment; 
and, if he is neither equal nor ſuperior to 
him, he will court the ſtrength of thoſe 
with whom he is connected by relation and 
friendſhip. It was thus that our clans and 
families were to wage war, to deform ſocie- 
ty, and ta loſe ſubjects to the ſtate *. 


Leagues 
* By a regulation in the Salic code, we learn, that, 


in very rude times, the party who, in revenge of a quar- 
rel, 
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Leagues and bands were in Scotland the 
names of factions of this kind“. Men of 


Q 3 rank 


rel, had killed his enemy, was often to affix his head in a 
conſpicuous place near his dwelling, in order to ſtrike a 
tefror of his power and proweſs. And, what is curious 
in a great degree, to take away this head without the con- 
ent of the magiſtrate, or of the perſon whoſe property it 
had become, was conſidered as a crime, and compenſated 
by a fine. Si quis caput hominis, quod inimicus ſuus 
in palo miſerit, fine permiſſu judicis, aut illius qui eum 
ibi poſuit, tollere praeſumpſerit, dc. den. qui faciunt ſol. 
N. culp. iud. LL. Sal. tit. 69. J. 3 ap. Linden. 

This barbarous cuſtom gave riſe to other cuſtoms. 
Thus, when hunting was confined to the great, to kill a 
vild beaſt, or a bird of prey, being a pride to the Lord or 
the Baron, he made a parade of it, by faſtening in ſhow, to 
the gates of his caſtle, the beak of a bird, the antlers of a 
lag, and the head of any noble or formidable animal. 
There is yet a remain of this uſage among game-keepers 
and the retainers of the rich. Trophies of this kind have 
moved from the doors of the palace to thoſe of the ſtable. 
What, of old, was the pride of the malter, is now that of 
he ſervant. 


It 


Stat. James I. parl. 1424, cap. 30. 


* 
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rank entered into them on a footing of e. 
quality, and to ſuſtain their mutual impor- 
tance. And inferior men found a place in 
ſuch aſſociations, by giving their ſervice and 
force to powerful individuals, who, in re- 
turn, afforded them countenance and pro- 
tection *. | 


This 


It is a pain to reflect, that there is a period of manners 
when the head of a man is expoſed in wantonneſs and 
ſhow, like that ot a bird or a beaſt. It is more painful to 
think that ſuch a: ſpectacle or expoſition ſhould have the 
ſanction of a judge; and that it muſt have been encoun- 
tered, and ſeen by the common and unconcerned paſſen- 
ger in his walks, with as little emotion as the owlets, 
and hawks, and ravens, that are yet diſplayed in the va- 
riations of this faſhion, | 


Craig, Jus Feudale, lib, ii. dieg. xi. 

To the geadly feuds of our anceſtors, it has been ſome- 
times aſcribed, that the face of Scotland is ſo bare, and 
ſo little adorned with trees and groves; for hoſtile fami- 
lies were to waſte the plantations of one another. Cae- 
gem caede repenſare, decorum: Incendia alternis igni- 
+ bus vindicant. Nec aperto tantum marte ; inſidiis, frau - 
* dibys agunt, Nihil turpe, aut ignobile, ſatianti ocules 


« 1n- 
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This violent condition of ſociety laſted 
long, and was productive of the greateſt 
evils. The firſt blow which, in all coun- 
tries, 18 given to private revenge, and pri- 
rate war, is the invention of fines or com- 
poſitions, Theſe, in their riſe, were given 


* only to ſatisfy the injured party, or his fa- 
| mily. Afterwards, they are alſo demand- 
* ed to ſatisfy the public for the infraction 
he of its peace. In Scotland, it is to be con- 
a0 ceived, that compenſations of both kinds 


to were prior to the aera of any laws which 
now exiſt ; and, in thoſe which remain, 
there are notices of them *, In late times, 


Q 4 the 


* inimicorum malis. Et haec peſtis ſaepe optimates ever- 
tit; ſive inter ejuſmodi arma extinctos, five frequentium 
ſtipatorum (nam ſuſpectam vim inimicorum ita ſubmo- 
* vere neceſle eſt) ſera inopia, diſtractiſque fundis luentes: 


Etiam quod ut plurimum regio arboribus caret, quidam 
* putant illorum odiorum facinus eſſe; dum adverſis faci- 
bus inimicorum ſylvas cremant, et privatis injuriis vaſti- 
* tatem patriae faciunt.“ Barclaius, Icon animorum, ap. Reſ- 


pub. free ſtatus Regni Scotiae, p. 277. 
Reg. Majeſt. lib. iv. cap. 2 4. 36. 38. Stat. James I. 


parl. 1426, cap. 94. 
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the fine to the private party had the title 
of aſſythment ; and, on receiving it, the 
perſons or family injured were to grant 
Letters of Slanes, which contained a remiſ- 
ſion of their malice, revenge, and reſent- 
ment *. 


Compoſitions are followed by the diſco- 
very, that there are ſome offences more 
peculiarly hurtful to the ate; and the ab- 
ſtraction of theſe altogether from the rude 
interference, and the violent partialities of 

private 


* The words of this remiſſion, in the form or writ of 
the Letters of Slanes, are remarkable. We, by thir 
« preſents, for ourſelves, and taking burden as ſaid is, for. 
give, paſs over, and forever forget, and in oblivion in- 
© ter, all rankor, malice, revenge, prejudice, grudge, and 
© reſentment, that we, or thoſe for whom we take burden, 
in manner foreſaid, have, or may conceive againſt the 
* ſaid A. P. or his poſterity, for the crime foreſaid.' 
Dallas of St Martins, Syſtem of Stiles, p. 862. It is wonder- 
ful, that this form or cuſtom ſhould have been in practice 
in the days of Mr Dallas, whoſe book was publiſhed in 
the year 1697, 


e 


if 
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private men, is an immenſe acquiſition, It 
was to ſeparate criminal and civil rules, 
lt was to teach a public intereſt to a wide 
extent. It made the ſufferer, in the mo- 
ments of his anguiſh, to forget, in ſome 
meaſure, himſelf, and to facrifice a part of 
his ſefilſhneſs for the general tranquillity. 
It was the King who was now to complain, 
and to proſecute in the behalf of the ſocie- 
ty. This beautiful privilege was to pre- 
pare the way for the moſt important im- 
provements. Such is the origin of what, 
in England and Scotland, were termed the 
pleas of the crown, 


This invention was to ſtrike at the root 
of private wars. When individuals were 
to acknowledge, that the community had 
a momentous concern in the puniſhment 
of crimes and miſdemeanours, they were 
diſpoſed to leave them to the cogniſance of 


the magiſtrate. They were to obſerve, 
that 
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that. the great law of ſociety is to reſpe& 
its peace. 


To enforce this rule, ordinances were 
made in a variety of forms. Abuſes, which 
had grown out of the prerogative of pri- 
vate war, were aboliſhed or reſtrained, 
And, as the nature and conſequences of 
crimes came to be underſtood, the indivi- 
dual was taught not to engage in hoſtility 
himſelf, but to rely with confidence in the 
protection and the power of the government, 


James I. a Prince of the greateſt talents, 
was to enact, that no man ſhould take the 
liberty to make war againſt another *, 
What was an ordination ſtill wiſer, he de- 
clared, that a party who dreaded harm and 
violence, might apply to a judge, who was 
to procure ſecurity to him from his enemy 


againſt deeds of outrage and war T. This 
was 


Stat. James I. parl. 1424, cap. 2. 
+ Stat. James I, parl. 1429, cap. 129, 
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was the origin of Letters of Law-bur- 
rows *, Burrow was the pledge or ſurety, 
that the /aw ſhould not be broken f. 


It was a regulation of James II. that no 
ſubjef ſhould ſeek any ſecurity from a ſub- 
ject ; but that the king's peace ſhould be 
an aſſurance to all men . James III. pro- 
hibited all courts of guerra or war $. And 
James VI. ordained, that no man ſhould 
accept the aſſurance or protection of thieves, 
or pay them black-mazrl, under the pain of 
death and the eſcheat of moveables ||. 


It 
* Dallas of St Martins, Syſtem of Stiles, p. 447- 


+ Spelman, Gloſſ. voc. Burghbrech. 
4 Stat. James II. parl. 1449, cap. 12, 
Parl. 1476, cap. 70. 
| Stat. James VI. parl, 1567, cap. 21: 
I ſuppoſe, that, originally, the preſent alluded to in 


this ſtatute, was called Black-mail, becauſe it was a pay- 
ment 1n cattle. It was afterwards a payment in corn, 


and then in money. In England, of old, it was uſual to 
give 


RE 
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It is, by a very gradual ftep, that laws 
are to produce their proper conſequences, 
and to be a laſting benefit to ſociety. The 
views of the legiſlature go, in general, be- 
yond the ideas of the people. They muſt 
be inculcated and prefled in a thouſand 
ſhapes. But the privileges, protections, 
and rights, which are neceſſary to the hap- 
pineſs of man, are never, perhaps, to attain 
their full proportions and maturity, They 
ſtruggle for ever with the imperfections of 
the individual ; and, in ages of civility, as 
well as of rudeneſs, they are to ſuffer from 
the prejudices and the imperfections of the 
legiſlature itſelf. In nature nothing is pure 
| and 


; give out lands to tenants, partly for money, and partly 
| for proviſions; and the payment in kind, got the name of 
| the Black-mail, Tributes, too, under this appellation, 
were paid reſpectively to Engliſh and Scottiſh chiefs, on 

the borders of the two kingdoms, by the poorer inhabi- 
tants. They were thence protected during the incurſions 
| and devaſtations of theſe barbarians. Spelman, Clef. ver. 
Blaci- mail. 
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and without a mixture. Wiſdom and folly, 
virtue and vice, knowledge and ignorance, 
liberality and ſuperſtition, are all jumbled 
together, and fill up the bright and the me- 
lancholy picture of human affairs. 


NOTE 
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N OT E XVI. Page 89. [Q. 


The Vavaſſor. 


HE vaſſal of the tenant in capite, was 
1 called a vavaſſor. He was the valſlal 
of a vaſlal. Thoſe who held of the vavaſſor, 
were named valvaſini; and this laſt term 
had a reference to every thing that is moſt 
mean in the ſcale of feudality . The im- 
portance of the vavaſſor, I conceive, was to 
. be aſcertained by the diſtinction of the per- 
ſon from whom he held, and from the 
quantity of the knight-fees which were 
conferred upon him. Yet on this ſubjed 


authors have been doubtful. 
| Sir 


Du Cange, Gloſſ. voc. Vavaſſores. Craig, Jus feudale, 
lib. 1. dieg. 12. Skene de verb. ſignif, voc. Sub · vaſſores. 


r r 
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Sir Henry Spelman lays it down, that a 
meſne tenant, who had more than a ſingle 
knight's fee, was called a vavaſſor, which 
he thinks was a degree above knights; yet, 
ys my Lord Lyttelton, we generally 
find that name applied to any vaſſal who 
held a military fief of a tenant in chief of 
the crown “. 


With Sir Henry Spelman, the learned 
author of the admirable Commentaries on 
the laws of England, ſeems in part to agree, 
when he conſiders the vavaſſor as next in 
dignity beneath a peer; but he expreſſes 
himſelf with heſitation, and does not allude 


to the idea, that the vavaſſor was neceſſarily 
to poſſeſs more than a ſingle knight's fee f. 

In relation to the fees, or the property 
of the vavaſſor, it is very clear, that he 
might poſſeſs more or leſs, in proportion 


to his merits, and the will and generoſity 
of 


* Hiſt, of Henry II. vol iii. p. 83. 
+ Blackſtone, book 1. chap. 12. 
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of his ſuperior. But is it to be thought, 
that the tenant of the vaſſal in capite, took 
his rank immediately after the nobility, and 
before the dubbed knight ? Was he of more 
conſideration than the perſon from whom 
he derived his importance? This is im- 
poſſible. 

A difficulty ſtarted by ſuch eminent men, 
ought not to have been abandoned by them. 
I will venture, notwithſtanding, a conjec- 
ture on this topic. 

Let it be obſerved, that the nobility had 
ſub-vaſſals, as well as the ſimple vaſſals in 
capite. And let us conceive, that the term 
vavaſſors was applied to theſe ; for they, 
too, were the vaſlals of vaſſals. Now, 
Bracton and antient lawyers talk of the va- 
vaſſors as © viri magnae dignitatis *,” But 
this deſcription could not apply to the ſub- 


voaſſals of the ſimple tenant in capite. It 


might 


„Lib. 1. 
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might apply, however, to the ſub-vaſſals of 
an earl or a baron, Theſe then were the 
vavaſſors to whom the books of antient law 
expreſs an alluſion. Theſe were the * viri 
magnae dignitatis, and took their rank im- 
mediately after the nobles, and before the 
dubbed knights. 

In fact, the nobility who were the moſt 
wealthy and the moſt ſplendid, conferred 
grants, to a great extent, upon particular 
perſons who were high in their eſteem. 
And to theſe great tenants of over-grown 
ſubjects, the title of baron was often given. 
This, I imagine, was a conſequence of the 
reſpect which was attracted to them by 
their riches. They had the name of barons, 
but could not appear in parliament, Thus, 
Richard Fitzoſborn, and Thurſtan de Mont- 
fort, were the barons of Henry de Novo 
Burgo, Earl of Warwick. The eſtate of 
the laſt conſiſted of ten knight-fees ; and 
there are inſtances of great tenants of the 
nobles who were called barons, and who 

R were 
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were poſſeſſed of grants | ſtill more exten- 
five *. 

It is proper for me, however, to ob- 
ſerve, on this occaſion, that vavaſſor was 
peculiarly applied to the tenant of the ſimple 
vaſſal in capite, and that I have met no 
inſtance of it in an actual application to the 
great tenant of a great lord. I ſhould ſup- 
poſe, notwithſtanding, that, in very antient 
times, the term might be uſed in this ſenſe; 
and, it is probable, that its uſe, in this ſenſe, 
did not decline till the ſuperior title of le- 


ron was given to ſuch tenants, and till they 


wiſhed formally to diſtinguiſh themſelves 
from inferior vavaſſors. 


NOTE 


* Anderſon, diplom. Scot. tab. 21. Whitelocke's notes 
to the writ for chooſing members of parliament, vol. i. 
P- 310. Lord Lyttelton, Hiſt. of Henry II. vol. iii. 5 


379. Brady, Tracts, p. 116, 


li. p. 
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NOTE XVII Page go. [R]. 


Fraftions of the Fee. The Multiplicity of 
Little Manours. Scottiſh Lairds, And 


the Portioners of Land, 


N Scotland, there were fractions of the 

fee, as well as in the other nations of 
Europe, A charter granted by William 
the Lion, confirmed to William de Vallo- 
mis, the lands of Banevin and Pannomor, 
and bound him to hold them per ſer- 
vitium dimidii militis ®, And the ſer- 
vitium tertie partis unius militis, is the 
holding in a grant of confirmation by A- 
lexander II. f. 


R 2 There 


* Anderſon, Diplomat. Scot. tab. 29. 
} Anderſon, tab. 31. 
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There were alſo fractions of fees, which 
flowed from the grant of ſubjects- ſuperior. 
Waldevus, the ſon of Goſpatrick Earl of 
Dunbar, gave lands * pro ſervitio dimidi 
* militis.” Richard de Moreville gave lands 
© pro ſervitio quarte partis unius militis, 
And Walter de Berkley granted out lands 
pro ſervitio dimidii militis *. 


The regular fractions of the fee were 
the eight parts, which were termed its 
members, and which had this appellation, 
from their being bound to perform the pur- 
poſes of the grant. Of theſe the poſſeſ- 
ſors, according to the feudal rules, had ma- 
nours and juriſdiction. Hence, a begin- 
ning was given to a multiplicity of /:ttl: 
manours ; and hence, as fiefs died away, 
there was produced the infinite profuſion 
of Scottiſh Lairds, who have ſo long been a 
ſubject of ridicule ; and who, retaining the 

pride 


® Anderſon, tab. 74. 76. 78. 
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pride of feudal times, in the midſt of 
meanneſs, repreſs at this moment the ſpi- 
rit of improvement, in every county in 
Scotland; 


From the diſmemberment of the fee be- 
yond the eight portions, into the twenti- 
eth, the thirtieth, the fortieth parts, and 
into fragments ſtill more minute, there 
aroſe alſo, I conceive, a claſs of men, more 
numerous and more inſignificant, I ſpeak 
of the portioners of land, to be found in every 
Scottiſh village, whoſe harveſt is half a 
ſheaf; and who, meagre with their petty 
pittance, point to it with vanity, and de- 
ſpiſe the honeſt toils of the mechanic, 
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NOTE XVII. Page 96. [S! 


The Sherif. 


Have faid, that the Sheriff in his origin 

was appointed by the Earl, and was 
merely his depute. Mr Madox, I know, 
has contended, that the Sheriff or Viſcount 
was uniformly in the nomination of the 
King, and never in that of the Earl. * In 
* Anglia Vicecomes miniſter erat Regis, ne- 
* quaquam Comitis *. But this notion does 
not correſpond, either with feudal princi- 
ples, or with hiſtory. 


In the appendix to the Regiſter of Rich- 
mond, there is a certain proof that the 


Sheriff or Viſcount was in the appointment 
of 


® Not. ad Dial. de Scaccario, lib. i. cap. 17. 
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of the Earl, and to be conſidered as his ſer- 
rant or officer, It is a writ with this pre- 
amble. Alanus Comes Angliae et Britan- 
' niae Dapifero ſuo, et Vicecomiti, et omni- 


bus baronibus ſuis Francis et Anglis, ſalu- 
tem *. The buſineſs of this deed was to 
renew and confirm ſome liberties and cuſ- 


toms to the burgeſſes of Richmond. 


The poſition, that the Comes or Earl 
might, of old, nominate his deputy, and 
that this deputy was the Vicecomes, is alſo 
illuſtrated in the Marca Hiſpanica f. And 
Du Cange has preſerved examples of actual 
elections of the ſheriff by the Earl . 


In Scotland, it is affirmed by Sir Tho- 
mas Craig, that this officer was conſtant! 


R 4 in 


* Regiſt. Hon. de Richmond, p. rco. 

Marca Hiſpanica, five Limes Hiſpanicus, lib, iii. 
cap. xi. 

t Gloſſ. voc. Vicecomes, 
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in the election of the Sovereign“. But, 
while his authority is made ſuſpicious by 
what is now urged, it 1s overthrown alto- 
gether by the following evidence. Henry 
the ſon of David I. as Earl of Northumber- 
land, employs this addreſs in one of his 
charters. * Henricus Comes filius Regis Scot- 
* torum, juſticiariis, baronibus, Vicecomiti- 
* bus, prepoſitis, miniſtris et omnibus probis 
© hominibus ſuis totius Comtatus ſui Nor- 
© thumberlandie, Francis et Anglicis, ſalu- 
© tem T. 


NOTE 


jus Feudale, lib. i. dieg. 12 
1 Anderſon, Diplomat. Scot. tab. 21. 
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NOT E XIX. Page 106. [TI. 


The immeaſurable Power of the Chief Fuſti- 
cier. The Nobile Officuum of the Court of 
Seffion, 


\ 


Am inclined to imagine, that the Court 

of Seſſion, as it ſwallowed up the civil 
powers of the great Juſticier, was alſo to 
imbibe a remarkable portion of the wild 
extenſiveneſs of his juriſdiction, 


It is well known, that the powers of this 
officer were exorbitant in every country of 
Europe, In England, many inclement 
acts, to the contempt of all law, were exer- 
ciſed by him *. And, on this ſubjeQ, there 

is 


© Spelman, Gloſſ. voc. Juſtitiarius. 
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is a memorable ſtory, which is told of Ra- 
nulph de Glanville, the famous lawyer and 
juſticier in the days of Henry II. 


In the King's court at Worceſter, Gil- 
bert de Plumtun, a knight, and a man of a 
noble extraction, was produced loaded with 
chains, and accuſed, before the King, of a 
rape, by Ranulph de Glanville the juſticier 
of England. The accuſation was made 
with no meaſure of propriety; and the 
judge, though he knew his innocence, was 
deſirous to condemn him. He was adjud- 
ged accordingly to be hanged 'on a gal- 
lows. To the gallows he was led out, a- 
midſt a concourſe of ſpectators, who aſſert- 
ed his honour, and the injuſtice of his fate. 
Their clamours were diſregarded ; and, in 
the moment that the knight was to ſuffer, 
the Biſhop of Worceſter, a holy man, in- 


terfered, by denouncing againſt the execu- 


tioners the Divine vengeance, and that of 
the Church, if they ſhould preſume to ex- 


q erciſe 
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erciſe their office on a Sunday, and on the 
ſegſt of Mary of Magdalene; Superſtition 
was more powerful than juſtice. Gilbert 
de Plumtun was reprieved till the next day. 
Henry II. in the mean time, moved with 
pity, and ſenſible that Ranulph de Glanville 
had been influenced by the low motives of 
reſentment and avarice, was induced to ſpare 
his life. Yet this unfortunate man, though 
he did not die by the halter, was made to 
languiſh in priſon, by the authority of the 
juſticier“. 

The chief juſticier, ſays Sir William 
Blackſtone, from the plenitude of his 
power, grew at length both obnoxious to 
* the people, and dangerous to the govern- 
ment which employed him f.. This was 
to happen alſo in other kingdoms, The 
Juſticia, or Juſticier of Aragon, is compa- 
red by the Spaniſh writers to the tribunes 

of 


* Hoveden, ap. Rer- Anglican. Script. p. 622. 623. 


} Commentaries on the Laws of England, book iii, 
ch, 4s | 
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of Rome, and to the ephori of Lacedaemon; 
and it was neceſſary to have a check to his 
authority. 


In Scotland, it is to be conceived, that 
the exceſſive grandeur of the juſticier was 
no leſs inclement. than in other nations, 
His powers, therefore, in civil matters, paſ- 
fing to the court of ſeſſion, it is not unna- 
tural to ſuppoſe, that the extravagance of 
the juriſdiction he had exerted in rude 
times, was, in ſome degree, to diſtinguiſh 
this new tribunal. 


A ſupereminent, a boundleſs juriſdiction, 
is claimed, in fact, by this court, has been 
exerciſed by it, and 1s thought to be lodged 
in it at this hour. I allude to the mobile 
officium of the court of ſeſſion, which, car- 
rying in its uſe and nature the precarious 
juſtice, and the unprincipled rudeneſs of a 
barbarous age, is not to be conſidered as a 
right, but as a deformity. 

of 


US 
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Of this prerogative the offices are moſt 
extraordinary, It is a conſequence of its 
powers, that the court of ſeſſion has ſuſtain» 
ed itſelf as competent to judge in matters 
of rank and precedency. Yet theſe are the 
acknowledged objects of another juriſdic- 
tion, In queſtions of the peerage it has 
determined. Yet theſe are known to ap- 
pertain to the houſe of Peers *®, The nobile 
Meium, then, conveys a juriſdiction which 
is peculiar to, and inherent in other courts, 


It does more, Wherever there is a wrong, 
for which, it is fancied, there is no remedy, 
it confers a power to the court of ſeſſion 
to interfere, to invent a rule or expedient, 
to judge, and to give this judgment as a 
precedent to poſterity. This court has, 
therefore, in effect, an authority to make 
laws, Here the judicial powers uſurp up- 
on the legiſlative, 

* Ihe 


#* Hiſtorical Law Tracts, hiſt. of Courts: 


>” AG 


——— == pr men OT 10 3 F 2 2 
2 p 6 
22 — Mi. — 5 bv N G 1 


— 
So 
—_— 


as + 
© AC 


0 7 
- PICS * . 4 
— 


270 Of the Public Law, 


he judges of the ſeſſion,” ſays an e- 
minent lawyer, © may, in their inquiries 
© into facts, direct things to be done, or 
© ſteps to be taken, which neither are, nor 
© can be demanded as a point of right *, 
They have thus an abſolute and inquiſito- 
rial juriſdiction, 


It has been ſaid, that the law is a hedge 
and a fence around the liberty of the ſub- 
jet. But the nobile officium can overleap 
this hedge and this fence. It can pronounce 
of a law, that it is in diſiſe, or that it is 
improper. Yet this law may be a ſtatute 
of the nation, and unrepealed f. It can 

look 


* Mr Erſkine, Inſlitute of the Law of Scotland, p· 44+ 
+ Id yere noſtrum jus eſt, quale eſt illud quod ex triumregni 
ordinum conſtitutionibus et flatutis, accedente principis con- 
ſenſn, promanat, et hoc jus regni proprium eſt : Et acta, 
quae dicuntur parliamentorum, primo inveſtiganda, quo- 
ties difficultas aliqua occurrat, ut nuper in jure Anglorum 
diximus. In his quid faciendum, quid fugiendum, primo 
inquiregdum : 


I 
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look with impudence in the face of an ac 
of parliament, and not only diſpenſe with 
f its 


inquirendum: Neque enim praeter ea, apud nos ullum 
jus ſcriptum certum et ſtabile habemus. Sed profes 
non ea religione haec apud nos ſervantur, qua apud An- 
glos; ubi nemo actum parliamenti, etiam longa deſuetu- 
dine pene abolitum, niſi expreſla poſtera conſtitutione an- 
tiquatum, unquam violavit impune. Apud nos quaedam 
omnino in deſuetudinem abierunt: Veluti, ne liceat cui- 
quam inter feſta Simonis et Petri, et purificationem Vir- 
ginis navigare; ne ludo pilae majoris ſe exerceat; de ve- 
ſtibus advocatorum in parliamentis, et pleraeque ſimiles. 
Quaedam non in totum, ſed pro majori parte antiquata 
ſunt: Quale eſt illud de nullitatibus per exceptionem re- 
cipiendis; quod tantum in cauſis regiis, et quae circa ejus 
patrimonium verſantur, locum habet. Quaedam etiam, 
ſi locum habeant, ita ſenatus ſibi ſubjecit, ut interpreta- 
tione quò velint deducant; quale eſt illud de inſtrumentis, 
ne in rebus hereditariis five gravibus controverſiis locum 
habeant, niſi duorum notariorum teſtimonio et ſignis con- 
firmentur. Nam quae res magnae, quae graves contro- 
verſiae dicantur, fibi ſenatus judicium reſervavit; in quo 
etiam ſaepe variatum vidi. Jus Feudale, lib. i. digg. 8. 
Theſe are the ſentiments of Sir Thomas Craig on the deſ- 
potiſm of the court of ſeſſion. 
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its powers, but contemn them. No banks 
can withſtand this torrent, It burſts every 


channel, and wherever it flows, it carries 
deſtruction along with it, 


To urge that the nobile officium belongs 
to the court of ſeſſion, as a court of equi- 
ty, is to propagate a tenet in every reſpect 
frivolous, For equity has its rules as well 
as law, and depends not on what is called 
the moral ſenſe or the conſcience of parti- 
cular men, It is to make a farce of all ju- 
riſprudence, and of all juſtice, to talk of 
equity as merely a depoſit in the breaſt of 
a judge, and not as artificial, regular, and 
ſyſtematic, It is to exalt the dictates and 
the caprices of individuals about the wiſdom 
and experience of ages, above evidence, 
authorities, and rules. It is to advance 
judges into deſpots. They are thus to be 
inveſted with a power, that is above law, 
and above equity. Their feelings, their 
capacities, their frailties, and their paſſions, 

ar 
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ne made to come in the place of the 
principles and the impartialities of juſtice. 


In a ſituation like this, the moſt violent 
luctuations muſt characteriſe the deciſions 
of a court. An alarming uncertainty muſt 
prevail, Judges will pronounce a decree, 


receive a reclaiming bill in oppoſition to it, 
alter the decree they had pronounced, and 
iſſue a new decree in abſolute contradic- 
tion to it, Foundations will be laid for 
chicane, for delays, and for expence *, 

8 Men 


Not many years ago an appeal was brought to the 
| Houſe of Lords trom the court of ſeſſion in Scotland, in 
'acauſe between Napier and Macfarlane. It was iuſtitu- 
ted in March 1745; and, after many interlocutors, or- 
ders, and ſentences below, appealed from and reheard, as 
far as the courſe of proceedings would admit, was final. 
'ly determined in April 1749; the queſtion being only 
on the property in an ox adjudged to be of the value of 
three guineas. No pique or ſpirit of party could have 
* wade ſuch a cauſe, in the court of King's Bench or Com- 

men 
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Men of no virtue will be encouraged to en- 
gage in litigations. Men of probity, and 
conſcious of their rights, will feel a pain- 
ful uneaſineſs. They will tremble to con- 
fide their honour and their property to ca- 
pricious deciſion, or dogmatical authority * 


This 


© mon Pleas, have laſted a tenth of the time, or have coſt 
+a twentieth part of the expence.“ Sir William Black 
Stone, Commentaries, book iii. ch. 24. 
20 Of old, in every country of Europe, the adminiſtra- 
tion of juſtice was corrupt in the greateſt degree. Sol. 
citation and money were applied without ſcruple or deli- 
cacy. In Scotland, in the days of James VI. the follow. 
ing law was enacted. | | 
« Forſameikle as it is heavilie murmured be divers 
« lieges of this realme, that our ſoveraine Lord electis and 
chuſis young men, without gravitie, knowledge, and ex- 
« perience, not havand ſufficient living of their awin, up- 
© on the ſeſſion, and that ſum of them be themſelves, their 
« Wives, or ſervands, takis buddes, bribes, guddes and geit, 
4 ſwa that Jultice, in effect, is coft and ſauld. For remeid 
* quhairof, the Kingis Majeltie, with a:|viſe of the three 
* ellaites of this preſent parliament, ſtatutis and ordainiz 
That none of the Lordes of ſeſſion alreddie received, at 
to 
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This nobile officium is a ſnare for the in- 
tegrity of the upright ſenator, It is a co- 
ver for the wickedneſs of the ſenator who 1s 
corrupt. A court with this principle of 
action, muſt be arbitrary. It may invade 
whatever is moſt valuable in our rights, 
It is in a wild hoſtility with our conſtitu- 
tion, It is a Turkiſh juriſdiction in a coun- 
try of liberty *. 

8 2 After 


to be received, nouther be themſelves, or be their wives, 
* or ſervands, take, in ony times cumming, bud, bribe, 


guddes or geir, fra quhatſumever perſon or perſonnes | 
* preſenuly havand, or that hereafter fall happen to 
© have ony actions or cauſes perſcwed before them, outher 
© fra the perſewer or defender, under the paine of confiſ- 
* cation of all their movabil guddes that dois in the cone 
' trair, the ane half thereof to be apply:d to our ſoveraine 
Lord, and the uther halfe to the reveiler and tryer of 
the ſaidis bud takeris. And farther, decernis and or- 
* dainis the ſaid bud takeris to be diſplaced and deprived, 
* ſmpliciter, of their offices quhilk they beare in the col- 
lege of juſtice, and to be declared infamous, and als to 
be punithed in their perſones at the Kingis Majeſties 


will. Statutes, James VI. parl. 1579, cap. 93. 


The eloquent Buchanan has given his opinion of the 
court 


2 * : 1 
1 & & > 2 
3 > 


Bara nt Ee dr 


276 Of the Public Law, 


After ſuffering long in filence, the peo- 
ple will recover from aſtoniſhment to re- 
flection. They will mature in their un- 
derſtandings, They will take courage 
from knowledge, from indignation, and 
from ſcorn, They will exclaim, in one 


voice, that there is nothing ſo equivocal, 
ſo inſolent, ſo looſe, and fo tyrannical, as 
the diſcretion of a judge. 


This ſubject is new; and yet we are in 
the cloſe of the eighteenth century. Theſe 
| cir- 

conrt of ſeſſion. His words are memorable. Omnium 


© civium bona quindecim hominum arbitrio ſunt commiſſa, 
quibus et perpetua eſt poteſtas, et imperium plane tyran - 
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* nicum, quippe quorum arbitria ſola ſunt pro legibus. 
Rer. Scot. Hift lib. xiv. 

It has been reproached to this cultivated ſcholar, that 
he gives his ſentiments with too much liberty. I am ſur- 
priſed that ſo many critics have concurred in this cenſure. 
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Is there a quality in an author ſo henoug able, ſo uſeful, 
as that of expreſſing what he thinks? Is it proper that ſci- 
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ence and learning ſhould be put in priſon, and diſhonour- 
ed by coufinement and fetters? Miſerable is that na- 
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circumſtances might be urged as a proof of 
the low progreſs of Scottiſh juriſprudence. 
But I am more intereſted to point them out 
as an argument of the deſpotiſm of the no- 
bile officium, which I have preſumed to treat 
on the principles of public law. Arming 
itſelf with its terrors, it has not only ſup- 
ported its exiſtence ſo long, but maintain- 
ed an awfulneſs and dignity, Perhaps I 
have taken advantage of the firſt moment, 
when it is not actually a crime to ſpeak of 


it with freedom, 
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NOTE XX. Page 106. [U]. 


The Torture. 


HE chief juſticier, who conferred its 

nobile offcium on the court of ſeſſion, 
was to beſtow a more deteſtable gift on the 
court of juſticiary. In the ordeals, or the 
trials of fire and water which were prac- 
tiſed among the barbarians before they 
marched from their woods, the torture had 


its riſe ®, To the unlimited juriſdiction of 


the chief juſticier, it was admirably ſuited; 
and when the juſtice-court ſucceeded to his 
criminal powers, it was to retain, and to 


foſter 


In the LL. Burgorum, which were enacted or enforced 


by David I. there is an alluſion to a peculiar kind of tor- 


ture. See cap. 21. and Du Cange, Glaſ. voc. Tumbre- 


lum. 
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foſter this odious prerogative. From the 
juſtice- court, or the court of juſticiary, it 
was adopted by the privy-council of Scot- 
land. And it is well known, that this laſt 
juriſdiction was to exceed the ſtar-chamber 
of England in every thing that is moſt da- 
ringly and moſt exquiſitely profligate. 


To the diſgrace of humanity, the tor- 
ture, as a part of our law, was to continue 
till the days of Q. Anne *; and with marks 
of atrocity which were not uſual in other 
nations. In Scotland, the ſuſtaining of the 
torture was not uniformly to juſtify the 
criminal, Upon new preſumptions he 
might again be fitted to the rack, It might 
be inflicted upon perſons of a tender age. 
It might be exerciſed upon women, Being 
reſtrained only by the diſcretion or the 
wantonneſs of judges, it might mock the 
natural miſeries of men, and force them to 

84 groan 


* 7. Ann. cap. 21. 


4 
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groan by ſtudied and artificial agonies, 
while under the langours of ſickneſs, and 
under the preſſure and the debilities of 
years . Even after ſentence had been gi- 
ven, the object of perſecution was not in 
ſecurity from it. The unfortunate victim, 

whom anguiſh and pain had convicted of 
a crime of which he was innocent, and who 
_ waited with impatience to forget a ſhame 
that was not his, in the completion of hu- 
man puniſhment, might, before he ſuffered, 
be dragged anew to the torture, to diſcover 
his accomplices, and be mangled and torn 
to accuſe men as innoxious as himſelf. 


Amidſt the formalities of a precaution 
ſo abominable t, the criminal, though de- 
baſed with wretchedneſs, and execrable 

with 


* Sir George Mackenzie, Laws and cuſtoms of Scot- 
land, in matters criminal, part ii. tit. 6. 27. 

+ The uſe of the torture in England, in old times, is 
illuſtrated by Mr Barrington. Obſervations on the more 
antient ſtatutes, 3d edit. p. 80. 440. 442. It ſeems to have 
prevailed in every country of Europe. 
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with guilt, could yet find, in his ſituation, 
a ſubject for pride; and, while his eye 
ſpoke the troubled emotions of his ſoul, it 
could glance with diſdain to judges inſult- 
ing with gravity the dignity and ſenſibili- 
ties of nature and man, 


NOTE 
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NOTE XXI. Page 110. [X] 


The King's Court, and the National Council, 
or the Parliament, | 


T is remarkable, that the King's court, 
and the high court of parliament, are 
almoſt always confounded; My Lord 
Kaims inculcates the notion that parlia- 
ments were the King's baron-courts *. And, 
on this topic, the hiſtoriographer of Scot- 
land, in his account of its internal conſti- 
tution, does his Lordſhip; as uſual, the ho- 
nour to adopt his opinion f. He does not, 
however, appeal to the authority of this 
ingenious and reflecting lawyer, any more 
than 


* Eſſays on Britiſh Antiquities, Eſf. ii. 
+ Dr Robertſon, Hiſt of Scotland, vol. i; p. 65. 
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than in other places where his obligations 
are ſtill greater. Sir George Mackenzie *, 
and other writers, had ſaid the ſame thing 
before them. But the King's baron-court 
was the Aula Regis, And Parliaments 
were formed upon other and more enlar- 
ged maxims. The diſtinctive characters of 


the two courts will appear, I imagine, 
from what I have ſaid of each f. 


The obligation of the royal vaſſals, to 
attend the hall of the ſovereign, and to 
be ſuitors to his court, did not confer upon 
them the privileges of legiſlators. Yet this, 


I conjeQture, is the principle from which 


theſe writers would derive the conſtitution 
of parliaments, It is very clear from hi- 
ſtory, that, in the different countries of 


Europe, the power of the general councils 
or 


* The Inſtitutions of the Law of Scotland, book i, 
tit. 2. 
Chapter iv. ſect. i. chapter v. 
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or parliaments, in very antient times, was 
frequently exerciſed, even to the prejudice 
and deſtruction of kings themſelves. Now, 
on the ſuppoſition that ſuch courts were 
the King's baren-courts, it muſt follow, 
that the vaſſals of the prince might aſſemble 
in his palace, to controul his authority, to 
puniſh his .delinquence, and to throw him 
down from royalty; This, ſurely, could 
not be the caſe; 


The palace of the prince was the proper 
place for the tenants in capite, to conſtitute 
his baron-court, or the Aula Regis, But, ge- 


neral councils or parliaments were uſually 
to be held in churches, abbeys, and caſtles, 


In the King's court, we ſee the meetings 
of a ſuperior and his vaſſals. In the parlia- 
ment, we ſee the conſtituent parts of the 
ſtate in deliberation about its affairs and 
proſperity. In the former, the King was 
a great object. In the latter, he appears 
with a diminiſhed, ſplendour, 


There 
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There feems no point in hiſtory more 
obvious, than that there was a moſt eſſen- 
tial diſtinction between the King's court, 
and the court of the nation, between the 
Aula Regis and the Parliament. Yet, I 
acknowledge, that, in antient books, when 
courts or councils are mentioned, it is often 
difficult to ſay, whether the alluſion may 
be intended to expreſs the former or the 
latter. There are, however, actual exam- 
ples where the application admits not of 
doubt; and, in ſuch examples, we muſt 
ſee and acknowledge the reality of their 
diſtinctions. Thus, curia is uſed with pre- 
eiſion, in expteſſing the court of the King, 
as well as the court of the Nation; and the 
magnum concilium is made, to peculiariſe 
the convention of the king and his nobles, 
as well as the aſſembly of the eſtates or the 
parliament *, 


NOTE 


Du Cange, Gloſſ. voc. Curia. Spelman, Glofl. voc. 
Magnum Concilium. 
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N Q iT: XXII. Page 118. [Y], 


- Titles of Hmour. 


KX T7 HEN it was the faſhion to diſunite 
territory from honours, titles came 
into uſe. Hence, the late appearance of 
mere titles of nobility, in allthe kingdoms of 
Europe, In Scotland, the dignity of Duke 
was much poſterior to thoſe of Earl and 
Baron. It does not ſeem to have been 
known till the times of Robert III. *. And 
the titles of Marquis and Viſcount were 
not in exiſtence till the days of James VI. f. 


Knighthood, as an honour in connection 
with arms and with land, was, I conceive, 


of 


Acta Rob. III. 
} Selden, Tit. Hon. part. ii ch. vit- 
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of high antiquity in Scotland, as well as in 
other nations; though it is difficult to find 
any traces of it before the age of Malcolm 
III. The oath adminiſtered to knights in 
this kingdom, has been preſerved with 
more care, than the other circumſtances 
which relate to this order; and it illuſtrates 
the ſpirit and gallantry which took their 
riſe from chivalry “. The knighthood of 


chivalry, however, is not to be conſidered 
as a mere title of honour ; and the title of 


baronet, which was ſuggeſted by it, was not 
introduced till the times of James VI. f. 


NOT E 


* Appendix, No. IIT. 
1 Spelman, Gloſſ. voc. Baronettus- 
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NOTE XXII. Page 118. [Z]. 


The Knight's Fee, a Parliamentary Nualiſ- 
cation. 


T has already been obſerved, that the 

A knight's fee might be divided into par- 
ticles. It might even be ſplit into ſixty 
fragments; and of ſuch ſmall fractions, 
there were tenants in capite of the crown *, 
Theſe vaſſals were very low in life, and their 
property was not ſufficient to maintain 
them with common decency. Yet, by a 
ſtrange miſtake, Dr Robertſon has admit- 
ted them into our parliaments. For, to 
; this 


* Madox, Hiſt. of the Exchequer, vol. 1. p· 651, 
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this honour, he advances every tenant in 
capite, without exception *. 


[ infiſt not on a whimſey, which is ſo 
obvious in itſelf, that even folly cannot be 
deceived by it. The hiſtoriographer of 
Scotland did not, I imagine, perceive the 
full import of the language he employs ; 
and, I willingly place this ſhip among 
thoſe unavoidable inadvertencies,, from 
which no literary performance was ever 
free 7. Yet, in an author who is fond of 
tenets that are ſlaviſh and ignoble, it is piea- 
ſant to remark a miſtake of this ſort. A pro- 
pagator of high principles of monarchy pro- 
motes the meaneſt of all mankind, the retuſe 
and banditti of a nation, into the rank of its 
legillators. He goes beyond all the admi- 

* rers 


* Hiſt. of Scotland, vol i. p 65. 
+ — Quas aut incuria fudit, 
Aut humana parum cavit natura. HoRAT« 
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rers of liberty, and exceeds the maddeſt 
rage of republican ardour. | 


The loweſt parliamentary qualification 
was, I conceive, a ſingle knight's fee held 
from the crown. This idea atcords with 
the ſpirit of the feudal ſyſtem 3 and a ſin- 
gle fee muſt have been a conſiderable e- 
ſtate. It will not eſcape the attention of 
the thinking reader, that the prince had 
it thus very much in his power to add to 
the number of this clafs of men. On the 
forfeiture of a baronial eſtate, he might 
diſmember it, and give it away in ſingle 
fees, to a long train of proprietors, Hence, 
he might command an immenſe weight in 
parliament. And, to this ſource, doubt- 
leſs, though it is unnoticed by our hiſto- 
rians, we muſt refer, in a conſiderable de- 
gree, the influence of the ſovereign in thoſe 
antient times, which preceded the repreſen- 
tation of the ſimple vaſſals in capite, or the 
inferior tenants of the crown. 


NOTE 
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NOTE XXIV. Page 119. [AA], 


= The Diſtinction of the Greater and the Le 


— fer Barons 0 


T is an interruption to this work, that 1 

find a popular writer perpetually in my 
way. But, I deſire it to be obſerved, that 
content myſelf with pointing out thoſe 
errors of his only, which are more mate= 
rially connected with my ſubjects; and 
this, without taking the trouble, on every 
occaſion, to ſhow my argument in all its 
ſtrength, or to make it preſs in the ſcale of 
controverſy, with its fulleſt weight. For, 
differ from him, rather with the view of 
ſupporting my own opinions, than from a- 
ny pride of overturning his. And this in- 
T 2 timation, 
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timation, I truſt, the ſpirit of theſe papers 
has already conveyed to thoſe of my read- 
ers, who have attended to the hiſtory of 
the middle times, and are the moſt verſant 
in the topics I venture to treat. 


The vaſſals of the crown,” ſays Dr Ro- 
bertſon, were originally few in number, 
and extremely powerful but, as it is 
* impoſſible to render property fixed and 
permanent, many of their poſſeſſions 
* came gradually, and by various methods 
of alienation, to be ſplit and parcelled 
« out into different hands. Hence aroſe 
the diſtintion between the greater and 
* the leſer barons. The former were thoſe 
© who retained their original fiefs undivi- 
© ded; the latter were the new and leſs po- 
tent vaſſals of the crown.” 


From 


* Hiſtory of Scotland, vol. i. p. 65. 66. 
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From this reaſoning, it is to be conclu- 
ded, that the original vaſſals of the crown 
were all great barons ; and that the ſplit- 
ting of their poſſeſſions or baronies was to 
produce the leer barons. This diſtine- 
tion, however, was long prior to the ſplit- 
ting of baronies, and could not owe its riſe 
to this circumſtance, This is to date the 
origin of the /efſer barons ſome centuries 
after they had been known in every nation 
of Europe. It is to aſcribe to fiefs, in their 
decline, what was characteriſtic of them, 
from the age of their perpetuity, and the 
invention of knight-ſervice. It is to anni- 
hilate altogether, for long periods of time, 
an order of men, who had great political 
influence, and who made a figure in the 
army and 1n the ſtate, 


Tenants in capite were as old as barons, 
properly ſo called. Under the general 
name of tenants in capite, or of the crown, 


there were included, not only the nobility, 
SN but 
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but thoſe private gentlemen who had eſtatey 
from the ſovereign. Now, to theſe two 
claſſes of men, the term baron, as denoting 
the royal vaſſal, was applicable; and, of 
this, the examples are endleſs. But the 
tenant in capite, who had been created in- 
to nobility, was eſſentially different from 
the ſimple tenant in capite, who had only 


knight-fees . He was the greater baron, 
and the other was the leſer baron. 


To conceive with this author, that all 
the vaſſals of the crown were originally 
nobles, or great barons, is to admit an ab- 
ſurdity. The original poſſeſſor of a fief 
might hold it undivided, without being a 
noble or a great baron. He might poſſeſs 
a ſingle knight-fee, twenty knight-fees, 
a thouſand knight-fees, or any num- 
ber of them whatever, without belonging 
to the order of the nobility, Before he 

could 


I Chyapter iv. ſedt. ii. 


% Ah. a A 
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could be noble, it was neceſſary that his 
knight-fees ſhould: be erected into an Ho- 


zour by the prince. 


The ſplitting, however, of baronies, 
"eu it was not the effective cauſe of the 
creation of the leſſer barons, was to add 
greatly to their number. But it ought 
not to be forgot, that the ſplitting down of 
the eſtate of a ſimple tenant in capite, was 
likewiſe to be attended with the ſame con- 
ſequences. For, an eſtate of twenty 
knight-fees, which had belonged to a vaſ- 
ſal of this kind, might be granted away to 
twenty proprietors, and give a parliamen- 
tary qualification to each of them. 


[ perceive, that the abſtaining from the 
conſideration of the condition of the ſim- 
ple tenant in capite, has produced the great- 
eſt confuſion in our antiquities, as well as 
in thoſe of other nations. The majority 


of authors delight to ſurvey the regal and 
114 ariſto- 


1 
1 
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ariſtocratical parts of the feudal ſyſtem, 
They attend neither to the numbers, nor to 
the importance of the inferior tenants in 
capite; and they overlook the greatneſs of 
the people, 


NOTE 
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NOT E XXV. Page 121, [BB]. 


The Knights or Commiſſioners of the Shire. 


HE ſtatute or ordination, which eſta- 
bliſhed © the knight's or commiſſion- 


* ers of the ſhire,” was a parliamentary act, 
and is expreſſed in the following terms. 


The King, with conſent of the haill coun- 
* cel, generallie has ſtatute and ordained, 
that the ſmall baronnes and free-tennen- 
tes neid not cum to parliaments nor gene- 
* ral councels, ſwa that of ilk ſchirefdome 
their be ſend, choſen at the head court 
* of the ſchirefdome, twa or maa wiſe men, 
* after the largenes of the ſchirefdome, 
* outtane the ſchirefdomes of Clakmannan 
* and Kinroſſe, of the quhilkis ane be ſende 
* of ilk ane of them, the quhilk fall be cal- 
© led commiſſares of the ſchire, and, be thir 
commiſſares of all the ſchires fall be choſen 


ane 


— 


208 e the Public Laus, 


© ane wiſe man and expert, called the com- 
© moun ſpeaker of the parliament ; the 
© quhilk fall propone all and ſindrie needis 
* and cauſes, pertaining to the commounes 
in the parliament or general councel, the 
* quhilkis commiſſares ſall have full and 
© hail power of all the laif of the ſchiref- 
dome, under the witneſſing of the ſchri- 
«© reflis ſeale, with the ſeales of diverſe bar- 
© ronnes of the ſchire, to heare, treate, and 
© finallie to determine all cauſes to be pro- 
* poned in councel or parliament: The 
* quhilkis commiſſares and ſpeakers, fall 
© have coſtage of them of ilk ſchire, that 
© awe compeirance in parliament or coun- 
cel, and of their rents, ilk pound fall be 
© utheris fallow to the contribution of the 
© ſaid coſtes. All biſhoppes, abbottes, pri- 
* ors, dukes, erles, lordes of parliament, 
and ban-rentes, the quhilkis the King will 
© be received and ſummoned to councel and 
* parliament, be his ſpecial precept *. 

As 


c Statutes, James I. parl, 1427, cap. 102+ 
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As the Scottiſh parliament was not divi- 
ded into two houſes, © the common ſpeaker, 
here alluded to, did not advance into high 
conſideration. With regard to the ban- 
rentes, who are enumerated among the parts 
of the parliament, it may not be improper 
to obſerve, that they were tenants in capite, 
who had the right of a banner, or the com- 
mand of a troop. Their feudal eſtates were 
ſo conſiderable, that their military command 
extended over vaſſals who were numerous 
enough to entitle them to have a ſtandard ; 
and as, in this diſtinction, they rivalled the 
nobles, ſo, like them, they had alſo the pri- 
yilege of being called to the parliament *, 


A moſt important diſtinction between the 
knights of the ſhire in England and Scot- 
land is to be remarked, For we muſt not 
. conceive, with my Lord Kaims, that, in 
England, the knights © were elected pre- 

| ciſely 


Spelman, Gloſſ. voc. Banerettus. 
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* ciſely as in Scotland *.“ It was only the 
ſimple tenants in capite who were to be re- 
preſented in Scotland, But, in England, 
the whole community of the counties was 
repreſented. The freeholders or electors 
of Scotland were tenants of the crown. But 
the freeholders of England were the whole 
poſſeſſors of territory or tenement, The 
repreſentation of the Scottiſh counties was 
partial and incomplete; for it excluded 
from the right of electing, or of being elec- 
ted, all the proprietors who did not hold of 
the crown. The repreſentation of England 
was general, and on the grand line of de- 
mocratical polity. 


The confideration of the cauſes of this 
effential diverſity in the two nations, would 
lead to curious inveſtigation ; but is too 
great an object for a note in this work. I 
cannot, however, omit the opportunity to 
obſerve, that the faſhion of deſcribing the 

uſages 


Eſſays on Britiſh antiq. Eſſ. ii, 
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uſages and cuſtoms of Scotland, as adop- 
tions from England, is in a high degree 
deceitful and fallacious. The fimilari=- 
ty of the inſtitutions of the two king- 
doms, is not always ſo great as it is ſuppo- 
ſed z and, where it is ſtrongeſt, it has its 
foundation in the nature of fiefs. Now, 
theſe were common to the other nations of 
Europe, and produced in all of them a ge- 
neral likeneis or ſimilitude. Yet, in all of 
them, there were circumſtances of diſcrimi- 
nation; and Scotland was not, any more 
than the other feudal ſtates, to be governed 
by a mean ſpirit of imitation. 


Of the law of James I. which TI have reci- 
ted, and which is ſo memorable in our hiſto- 
ry, there is a confirmation and an improve- 


ment by James VI. They are in theſe words: 


Our ſoveraigne Lorde, conſidering the 
*aQe of his Hieneſſe parliament, halden 
* at Linlithcow, the tenth day of Decem- 
* ber, the zeir of God, one thouſand 


five 
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five hundredth, fourſcore, five ziers ; ma- 
king mention, how neceſſar it is to his 
© Hienefle, and his eſtaites, to bee trewlie 
* informed of the needes and cauſes per- 
* taining to his loving ſubjects in all eſtaites, 
* ſpeciallie the commounes of the realme. 
And remembring of ane gude and lovable 
* ate, made by his Highneſſe progenitour, 
* King James the firſt, of worthie memo- 
rie, in the parliament halden at Perth, 
* the firſt day of March, the zeir of God 
ane thouſand, four hundreth, twenty-ſe- 
ven zeires, anent the commiſſioners of 
* ſmall barronnes in parliament ;j that his 
* Majeſtie, and his ſaidis eſtaites, wald ra- 
© tifie and appreeve the ſame to have full 
effect, and to be put to execution in time 
* cuming : And of new, ſtatute and or- 
© daine, for the mair full explanation of the 
* fame act, and certaine execution thereof, 
© that precepts ſuld be directed foorth of the 
© chancellarie, to an barron of ilk ſhire 


© firſt, to conveene the freehalders within 
© the 
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the ſame ſchire, for chuſing of the com- 
© miſſhioneres, as is contained in the ſame 
' ate : Quhilkis commiſſioners, being anis 
chooſen, and ſend to parliament, the pre- 
© cepts of parliament, for conveening of 
freehalders, to the effect foreſaid, to be 
directed to the laſt commiſſioners of ilk 
ſchire, quhilkis fall cauſe choiſe twa wiſe 
men, being the Kings free-halders, reſi- 
* dent indwellers in the ſchire, of gude 
rent, and weill eſteemed, as commiſſion- 
ers of the ſame ſchire, to have power, 
and to be authorized, as the acte proportis, 
* under the commiſſioners ſeale, in place of 
the ſchireffes ; and that all free-halders of 
the King, under the degree of prelates and 
lords of parliament, be warned by pro- 
elamation, to be preſent at the chooſing 
* of the ſaidis commiſſioners ; and nane to 
have voit in their election, bot {ik as has 
* fourtie ſhilling land in free-tennendrie, Hal- 
den of the King, and has their actual 
* dwelling and reſidence within the ſame 

* ſchire, 
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ſchire.— And that the compeirance of 
the ſaidis commiſſioners of the ſchires in 
* parliaments or general counſelles, fall re- 
* lieve the hail remanent fmall baronnes and 
© free-halders of the ſchires, of their ſuites 
and preſence, aucht in the ſaids parlia- 
© ments *. 


By this act no perſon was to vote for the 
commiſſioner of the ſhire, or to be capable 
himſelf of being elected to this honour, who 
did not poſſeſs a forty ſhilling-land holding 
of the crown, By the act 1681, lands of 
four hundred pound of valued rent, holden 
of the crown, are conſidered as equivalent 
to a forty-ſhilling land of old extent, And 
proprietors under theſe deſcriptions conti- 
nue to elect and to be elected. 


On the foundation, however, of theſe 
acts, an ingenious contrivance has been 


practiſed, 


Stat. James VI. par). 1587, cap. 113. 
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practiſed. In conſequence of ſplitting and 
dividing eſtates, qualzfications are created. 
Thus, a real freeholder may retain a ſuffi- 
cient qualification for himſelf ; and, if his 
fortune can bear it, may raiſe up ten or 
more qualifications, which he may diſtri- 
bute to his friends, who are to vote by his 
direction. This immenſe multiplication of 
voters does not ſeem to accord with the 
ſpirit of the Scottiſh conſtitution. The 
legiſlature intended, that the real freehold- 
er, whatever eſtate he might poſſeſs, ſhould 
only have a voice for himſelf, It could 
never mean, that he ſhould be followed by 
a train of freeholders of his own making. 


We NOTE 
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NOTE XXVI, Page 125. [CC]. 


Point of Honour, and Peculiarities of Rank. 


bodies,there are always the greateft en- 
couragements for virtue and vice. Indi- 
viduals go to them as to a market, and 
put up to ſale their talents and their de- 
merits, Even in antient times there were, 
therefore, a multitude of inhabitants in 
them, who were neceſſarily of a moſt mean 
and low condition. Hence it happened, 
that particular expreſſions were invented 
to do honour to burgeſſes, and to diſtin- 
guiſh them from villeins and the mob. 
They were called for example boni homi- 
nes *, Hence the phraſe, the good town, 
which is yet in uſe throughout Scotland. 
And hence the ſpeech of Brian Taſh, the 
yeoman 


J. towns, where men gather together in 


® Du Cange, Gloſſ. voc. Boni Homines. 
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yeoman of the guard, who, in the days of 
James I. of England, ſent rudely ſome 


nen, BURGESSES, you come not here *. 
The expreſſion for the ſlaves and the rab- 
ble was homines poteftatis, gens de poeſte ; 
and hence the knights of the pg is yet, 
in England, the defcription of thoſe deſpi- 
cable men who give their evidence for hire, 


After the rights of the burgeſſes were in- 
vaded, and when the King and the nobles, 
in the decline of fiefs, exerciſed oppreſſion 
upon the cities and boroughs within their 
juriſdictions, men of rank and faſhion were 
to be attached to a country-life in a more 
particular manner. They had at all times 
been fond of reſiding at their eſtates, from 
the grandeur and conſequence they enjoyed 
in them. But this cuſtom, from the hu- 


miliation of the towns, had become more 
U 2 flatter- 


* Petyt, Jus parliamentarium, p. 234. 


commoners from the houſe of peers : ©* Good 
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flattering. And, when their affairs called 
them to reſide, for a few days, in any 
city or borough, they went conſtantly in 
boots and ſpurs, that they might not be miſ- 
taken for citizens, Hence the invidious 
diſtinction of the gentleman and the burg her. 


Of the homies poteſtatis, the condition 
was moſt miſerable and wretched. When 
they eſcaped from their maſters, it was a 
law in every nation of Europe, that they 
might be drawn back by the no/e to ſervi- 
tude *, Hence it came to pals, that, to 
pull a free man by the noſe, was to treat 
him like a villein or a flave, Such was 
the origin of a point of honour which ſtill 
exiſts, It is now a part of our manners, 
and has ſurvived the cauſes which gave it 


birth. 
In 


Et cum aliquis adjudicatur nativus, ſeu bondus uni 
domino; poteſt ille dominus, ipſum, per naſum ſuum, re- 
digere ad priſtinam ſervitutem. Quon. Attach. cap. 56. J. 7. 
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In times when the feudal law introduced 
the moſt exact diſtinctions about rank, and 
when the decorums of chivalry drove them 
to a moſt punctilious extremity, a thouſand 
delicacies in civil life were to ariſe. 


To the affirmations of a ſlave or a mean 
perſon, no. attention was paid. It did not 


ſeem that he could have any faith or pro 


bity. But a gentleman, when he advan- 
ced his word, or when he pledged his ho- 
nour, could not be doubted, To ſuſpect 
his veracity, was to inſult him, When a 
nobleman advanced his word, or pledged 
his authority, he was flill leſs expoſed to 
ſuſpicion, His affirmation was equivalent 
toan oath, Hence, to this hour, when a 
peer is fitting in judgment, he gives his 
rerdict upon his honour, A peculiarity 
which is well known in the Engliſh law, 
gives its ſtrength to this reaſoning, For, 
while the peer enjoys, from his nobility, 
this beautiful diſtinction, he loſes it when 


23 he 
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he is a ſimple witneſs in a civil or criminal 
cauſe. He muſt then be upon oath ; for 
he is acting as a plain man, and not in his 
own character, A 


It may be added, that, of old, from a 
ſimilar ſpirit of uſages, the damſels who at- 
tended the Queen, were termed * Maid 
of honour” © 


NOTE 


r 
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NOTE XXVII. Page 127, [DD], 


Facts, Reaſonings, and Conjectures to illu- 
ftrate the Hiſtory of Towns. 


T is a matter of ſurpriſe, that authors, 
even of eminent talents, in producing 
what they are pleaſed to conſider as the e- 
vidence of the uniform ſervility of the 
towns and the people, do not perceive, that, 
in general, they are buſy to refute the con- 
eluſion about which they are ſo anxious, 


As a proof of the antient ſlavery of the 
towns and the people of England, Dr Bra- 


dy and Mr Hume appeal to the charter of 


liberties to the city of London by William 
the Norman, * The famous charter, as it 
* is called, of the Conqueror to the city of 

U4 London,“ 


1 
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London,“ ſays the laſt of theſe writers, 
* though granted at a time when he al- 
* ſumed the appearance of gentleneſs and 
© lenity, is nothing but a letter of protec- 
© tion, and a declaration that the citizens 
* ſhould not be treated as ſlaves *,” This is 
not merely a ſtrong method of expreſſing 
himſelf, There is even ſomething ſuper- 
cilious in it, as if the matter could not ad- 
mit of any diſpute, Yet, in fact, this char- 
ter only proves, that the feudal cuſtoms 
had grown to be oppreſſive. It offers, ac- 
cordingly, a mitigation of uſages which 


were cruel and unjuſt ; and it actually al- 
ludes to the jreer and the happrer condition 
which the people had enjoyed 1 in the Saxon 
times 48 


In 


* Hiſt. of England, vol. 1. Append. ii. 

+ Ibis charter is as follows. Willelmus Rex ſalu- 
* tat Whielmum Epiſcopum et Godfridum Portegreſium, 
et omnem Burghware infra London, Franc. et angl. 


c amicabiliter: 
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In the ſame faſhion they appeal to the 
Magna Charta as an evidence, that the li- 
berties of the towns and the people were 
produced by the grants of the ſovereign. 
Yet the Magna Charta was a renovation 
of former liberties; and, with regard to 
London, in particular, it ordains, that it 
ſhall be admitted to the enjoyment of its 
antient and free cuſtoms, * Et civitas Lon- 
© dinenſis habeat omnes antiquas libertates, 
et liberas conſuetudines ſuas, tam per terras, 
quam per aquas . They diſregard the 
real intentions of this deed, and view it in 
a light that is partial and deluſive. 


Mr Hume has inſiſted, that the tallages 
with which the ſovereign oppreſſed the 
3 „ 


* amicabiliter : Et vobis notum facio, quod ego vols, guad 
' vos fitis omni lege illa digni , gua ſuiſtis Edwardi diebus Regis) 

Et volo quod omnis puer fit patris ſui haeres poſt di- 
'em patris ſui, Et ego nolo pati, quod aliquis homo 


* aliquam injuriam vobis inferat. Deus vos ſalvet.* Char- 
' ta Will. Regis. ap. Spel. Cod. Leg: Vet. p. 290. 
* Mag. Charta, ap. Spelman, Cod. Leg. Vet. p. 369. 
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towns, are an argument of the long and 
deplorable dejection of the people . Yet the 
tallage which the prince came to exact at his 
pleaſure, was founded on a benevolence, 
which the inhabitants of them had beſtowed 
upon him at their diſcretion. Before it was 
a tax, it was a donum or a preſent, It had 
been expreſſive of freedom and generoſity, 
before it denoted oppreſſion and-tyranny +, 


He contends, that, till the invention of 
gommunities by Louis the Groſs, the towns 
did not form any body politic, and were 
held together by no civil tie f. Yet, the 
erection of communities was expreſsly to 
revive their antient importance; and gilds, 
fraternities, and corporations, were known 

n 


* Hiſt, of England, vol. ii, p. 90. | 

+ View of Society in Europe, in its progreſs from 
pudeneſs to refinement, book ii ch. v. and the notes, 

t Hiſt. ot England, vol. i. Append. ji. 
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in the Saxon times, and, indeed, are as 
old as the ſettlements of the harbarians *. 


But, around the greateſt miſtakes of this 
illuſtrious man, his genius has thrown a 
dazzling light of uncommon ingenuity ; and 
no candid inquirer will difſent from him, 
without doing him the juſtice to admire his 
talents. It is by reflection, and in the 
writings of his imitators and followers, 
that his errors appear with all their diſad- 
vantages, | 


This argument, in particular, about the 
riſe of communities, has been inſiſted upon 
as very powerful, And it is concerning 
the charters of community, in the twelfth 
and thirteenth centuries, that the biogra- 
pher of Charles V. has this paſſage. © Theſe 
* may be conſidered as the firſt rudiments 

| * of 


„ Spelman, Gloſſ. voc. Gilda. Domes · day · book. as 
cited by Dr Brady, and other writers. 
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of law and order, and contributed great- 
ly to introduce regular government a- 
* mong all the members of ſociety, As 
ſoon as communities were inſtituted, 


* high ſentiments of liberty began to ap- 
pear *.7 : 


Is it poſſible, even in the ſlighteſt degree, 
that theſe charters could be the firſt rudi- 
ments of law and order ? Was there nei- 


ther law nor order till theſe charters were 


granted? Was every thing in confuſion 
and tumult for ſo many ages? And, from 
the irruptions of the barbarians, till this 


fortunate aera, did the nations of Europe 
entertain. no ſentiments of liberty ? All 
this is incredible. Theſe charters, in fact, 
were to renew a condition of fociety, which 
had exiſted in prior times, and which had 
been defaced by the breaking down of the 


feudal ſyſtem, They were to bear in their 
boſom 


# Hiſt. of Charles V. vol. i. p. 257. 


— 8 2 
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boſom an alluſion to this condition of ſo- 
ciety. And juriſprudence and law had ac- 
tually grown into codes and ſyſtems, in 
many countries of Europe, long before 
the twelfth and thirteenth centuries, 


Theſe codes and ſyſtems are known to 
the learned. They are not peculiar to one 
or to two tribes of the barbarians, who 
conquered and made ſettlements. They 
are to be found in many of them. They 
may be traced as they roſe in Spain, in Italy, 
in France, in Germany, and in England “. 
In innumerable inſtances;they are even ad- 
mirable for their wiſdom. The learned 
Giannone delights to mention them, in 
terms the moſt reſpeAful T. The pene- 

trating 


* LL. Wiſigoth, Burgund. Alaman. Baivvar, Ripuar. 
Saxon. Longobard, &c. See the collections of Linden- 
brogius, and Georgiſch - See alſo LL. Anglo-Saxon. in 
the editions of Lambard, or Wilkins. 

+ Hilt. of Naples, book. iii. iv. v. vi. &c. 


trating Grotius has extolled them as pre- 


ferable, on many accounts, to the civil laws, 
or to the juriſprudence of the Romans *, 
The immortal Monteſquieu has, on ſome 
occaſions, done them the honour to ſpeak 
their eulogium f. 


But, while it is to wander very widely 
into the regions of romance, to aſeribe the 
firſt rudiments of law and order to the 
charters of community, in the twelfth and 
thirteenth centuries, it is equally ſo to im- 
pute to them, with this writer, the intro- 
duction of high ſentiments of liberty. The 
barbarians were animated with high ſen- 
timents of liberty in their forefts, They 
carried them into their conqueſts ; and eve- 
ry where, in the early periods of their hi- 


ſtory and legiſlation, the marks of them are 
to 


Prolegomena, ad Hiſt. Goth. 
} L'Eſprit des Loix, liv. 28. 


rud 


and 
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to be obſerved in characters that are ſtrong 
and indelible. 


Till the decline and confuſions of the 
feudal ſyſtem, the condition of Europe, in 


al its kingdoms, was free and limited. It 
was in conſequence of the change of the 
Gothic and the Celtic manners, that the 
people were to paſs from a ſtate of liberty, 
to a ſtate of oppreſſion, and that the origi- 
nal ſpirit of the feudal aſſociation was to 
undergo a total alteration *, 


Now, the firſt condition of the towns 


and the people, as I remark in the text, 
muſt have been a ſcene of freedom or of 
happineſs. And, in this condition, corpo- 
rations and boroughs were actually known, 
and of importance f. The ſecond aera of 

their 


* View of Society in Europe, in its progreſs from 
rudeneſs to reficement, book ii. 

4 D-mes-d*y bock, in the quotations of Dr Brady, 
and other writers- 
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their hiſtory was deformed with miſeries, 
And it was from this wretchedneſs, to the 
felicities of their former independence, 
that the charters of community were to 
contribute to reſtore them. 

+ Thus the conchifions of the biographer 
of Charles V. are to be conſidered as falla- 
cious, under every aſpect in which they can 
be viewed. But, as this ſubject of the 
towns is highly curious and intereſting, I 
proceed to throw out ſome additional ob- 
ſervations concerning it, 


After towns became oppreſſed, it would 
be natural for them to look back, with an- 
xiety and regret, to the liberties which had 
been wreſted from them. And, a conſe- 
quence of this anxiety and regret, would 
be an attempt to recover them, Theſe 
things were really to happen. Towns 
in ſubjection to the ſovereign and to the 
nobles, were togive fines or payments, to re- 

: "NE ceive 
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ceive anew, in part or in whole, the privi- 
leges they had loſt. In the records, accor- 
dingly, of all the feudal ſtates, the pur- 
chaſe of privileges formerly enjoyed, and 


claims of antient rights and liberties, 


were frequent; and they will be allowed 
to be effectual proofs of the condition of 
the towns and the people, both in their 
ſtates of happineſs and calamity. 


The men of Coventry gave xx marks to 
Henry II. to have his confirmation of their 
liberties. For their liberties x marks were 
given to Richard I. by the burgeſfes of 
Carliſle; and cc marks, on the ſame ac- 
count, were preſented at his exchequer 
by the burgeſſes of York. Of theſe, and 
a variety of other fines by towns, for the re- 
covery and ſecurity of their liberties, there 
are evidences 1n the records, which are pu- 


bliſhed by Mr Madox *. 
X A 


* Hiſt. of the Exchequer, vol. i. ch. xi. 


I 
ys Y 


* * * " * 
r atten A 
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A claim of liberties, which had belonged 
to his anceſtors in times beyond all memory, 
was made by Gilbert de Gaunt, in the ſe- 
venth year of Edward I.“. In the daysof 
Richard II. the Earl of Richmond com- 
plained, that the officers of the crown had 
invaded his county, and exerciſed exac- 
tions and tyranny, upon his men and his 
tenants, He enumerated theſe exactions, 
and deſcribed this tyranny. He aſſerted and 
claimed their antient liberties ; and, his pleas 
being ſuſtained, acharter was iſſued from the 
crown in acknowledgment of their free- 
dom, and exempting them from all op- 
preſſions f. 


What thoſe liberties were, which the 


towns, 


* Clamat liberam chaceam, et liberam warrennam, et 
infangtheof. in omnibus dominicis terris ſuis in Swaldale, 
emend. Aſſiſae panis et cerviſiae fract. et fur: as in Rithe 
et Swaldale ab antiguo. Et dicit, quod ipſe et omnes an- 
teceſſores ſui, a tempore guo non extat memoria, ſemper uſi 
ſunt hujuſmodi libertatibus, abſque aliqua temporis in- 
terruptione. Et in hoc ponit ſe ſuper patriam. Glamewn 
. Gilberti de Gaunt, ap Regiſtr. Honoris de Richmond, p. 91. 

+ Appendix, No. LV. 
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towns, as corporations; or bodies politic, 
had poſſeſſed in old times, it is difficult to 
ſay with entire preciſion. In general, how- 
ever, the names of them are to be found *. 
And, with regard to the oppreftons which 
the ſovereign and the nobles exerciſed up- 
on the towns and the people, within their 
reſpective and peculiar juriſdictions, they 
are alſo to be enumerated T. Now, the 
charters of community to towns, were ex- 
preſsly to revive thoſe libertiet, and to take 
away theſe oppreſrons T. The towns and 

A K 2 the 


* They ſeem, in a great meaſure, to be contained in 
what is meant by * ſoca, ſaca, tol, theam, infargthef, 
* et utfangthef.” See LL. Anglo-Saxon. ap. Wilkins, 
p. 202. and the Gloſſaries. 

+ Theſe, in general, are expreſſed by the terms theo- 
' lonium, leſtagium, paſſagium, paagium, ponragium, 
6 ſtallagium, le va, et tallagium.“ See the Gloſſaries. 

t A charter of franchiſe or community by King 
John, ſpeaks in this manner. Sciatis nos conceſſiſſe 
© et praeſenti carta noſtra confirmaſſe burgenſibus noſtris 
de Gernemua, quod habeant burgum de Gernemua ad 


* feodi firmam in perpetuum, et quod burgus ille fit liber 
« burgus 
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the people, therefore, had been firſt free; 
they were then oppreſſed ; and they were 
next to return to freedom again. 


In revolving the force of theſe particu- 
lars by themſelves, and in their union, it is 

impoſſible not to perceive, that the towns 
and boroughs, in their earlieſt condition, 
were not only free and happy, but even 
conſequential and con ſiderable. To what 
aera, then, but to this, are we to look for 
the riſe of the parliamentary towns and bo- 
roughs? They could not poſſihly obtain 
this privilege in the ſecond condition of 
their hiſtory ; for then they were miſerable 
and under oppreſſion. And, if they had 


not 


« burgus in perpetuum, et habeant „cm et faram, tel et 
© theam, et infang thef, et utfngthef, et quod ipfi burgenſes, 
per totam terram noſtram, et per omnes portus maris, 
ſint quieti de beclenes, leſtagio, paſſagio, paagis, pontagio, 
« flallagio,et de leve et de danegeld, et omni alia conſuetudin:. 
Dr Brady, Treatiſe of Engliſh boroughs, Appendix, p. 8. 
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not obtained it, till after the grant of char- 
ters of community, in the twelfth and thir- 
teenth centuries, the great and the little cir- 
cumſtances, which muſt have attended a 
tranſaction ſo memorable, could not poſſibly 
have been ſwept away ſo completely, as 
that no memorial whatever ſhould be left, 
to decide irrefragably their exiſtence, 


It accords, too, with this way of think- 
ing, that parliamentary boroughs might 
loſe their privilege of repreſentation by diſ- 
uſe, and from poverty. For they were to 
decline, when the towns were in their ſtate 
of oppreſſion, It accords with it, alſo, that 
they ſhould riſe up from oppreſſion, and that 
they ſhould lay claim to the right and the ho- 
nour which they had exerciſed and ſuſtain- 
ed of old, And, inreality, do we not learn 
from records and hiſtory, that Barnſtaple, 
after having been a parliamentary borough, 


in the Anglo-Saxon times, neglected to 
R 3 ſend 
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ſend its burgeſſes to parliament, till the days 
of Edward III. when it claimed its antient 
privilege, and was inveſted in it“? And 
do we not know, that Agmondeſham, 
Wendover, and Great Marlow, after an in- 
terruption of four hundred years, made a 
claim of their antient parliamentary rights, 
and were found by the commons and the 
king to be parliamentary boroughs from 


preſcription f 


To theſe remarks I might add, the poſi- 
tive and concluſive evidence which ſup- 
ports the high antiquity of parliamentary 
BOROUGHS in England, But, I hold the 
matter of this note to be ſufficient to juſtify 
what I have faid in my text. And it ſuits 
not the views with which I now write, 

and 


* Hody, Hiſt. of councils and parliaments, p. 375. 


376. 
+ Brown Willis, ap, Lyttelton's Hiſt. of Henry II. 


vol. ĩii· p. 38g. 


\F 
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and the narrow limits within which I muſt 
confine myſelf, to enter upon a ſubject ſo 
vaſt in itſelf, and ſo infinitely perplexed 
by the paſſions and ability of the advocates 
for the crown, and for the people. 


” PT — 
II — —¼ 
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NOTE XXVII Page 128. [EE], 


The Antiquity of the Repreſentotion of the 
People, The Principle of this Repreſen- 


tation, 


HE antient and modern hiſtorians of 
Scotland, neglect very. much all con- 
ſtitutional matters. The ſtate-papers, and 
the public archives of this nation, have ne- 
ver been collected. The antient laws, 
which have been preſerved and publiſhed, 
are not only few and inconſiderable, but 
have not been preſented to the ſtudious, in 
any perfect form. Theſe diſadvantages 
have apologized for what I have hitherto 
done ; and they are to plead for what I am 
yet to do. 


In 
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In the conſideration and importance of 
the people of old, I find an inducement of 
the ſtrongeſt kind to believe their repreſen- 
tation ; and I deſpair not to Produce, from 
legal and hiſtorical monuments, a ſuthcient 
evidence of the propriety -of this opinion. 


A charter, of a a religious endowment at 
Dunfermline, by Malcolm III. makes an 
expreſs mention of the parliamentary powers 
of the people *. But what, it is to be aſked, 
was the rank of the people in this age ? Be- 
fore the days of James I. the inferior tenants 
of the crown were the leſer barons, and 
they appeared perſonally in our parliaments. 
Before the invention, therefore, of the 
kmghts of the ſhire, when the people are 
recorded as a part of the parliament, the al- 
luſion muſt be made to the burgeſſes. It is, 
accordingly, to the parliamentary powers of 
the burgeſſes, that this charter has appeal- 
ed; 


5 Appendix, No. V. 
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ed; and, in fact, before it ſpeaks of the 
People, it had enumerated the higher order 
of the legiſlature, | 


The preamble to the acts of William the 


Lion, who began to reign in the year 1165, 
is in theſe words. 


© Statuta, five aſſiſae regis Wilhelmi, regis 
© Scotiae, factae apud Perth, coram epiſcopis, 
* abbatibus, baronibus, et aliis probis homi- 
nibus terrae ſuae. 


In the body of his laws there are theſe 


notices. 


Aſſiſa regis Wilhelmi, facta apud Perth, 
quam epiſcopi, abbates, comites, barones, 
* thani, et tota communitas regni, tenere fir- 
 mitex juraverunt *. 


© Item, 


Cap. 7. 
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© Item, rex Wilhelmus ſtatuit apud Sco- 
nam, per commune concilium regni ui“ K 


In the ſtatutes of Alexander II. the paſ- 
ſages which follow deſerve to be conſidered. 


* Statuit dominus rex Alexander, illu- 
© tris rex Scotiae, de concilio, et aſſenſu 
* venerabilium patrum, epiſcoporum, abba= 
tum, comitum, baronum, ac proborum Ho- 
* minum ſuorum Scotiae f. 


* Statuit rex per conſilium et aſſenſum 
* totius communitatis ſuae 4. 


The preamble to the laws of Robert TI. 
is in theſe words. 


In Dei nomine, Amen. Robertus Dei 
* gratia, Rex Scotorum, anno regni ſui de- 


*cimo tertio, die dominica proxima, cum 


con- 


Cap. g · T Cap. 2. + Cap. 4+ 
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* continuatione dierum, poſt feſtum Sanc- 
ti Andreae Apoſtoli, ſubſequentium: Re- 
ſidens apud Sconam in plano parliamento 
* ſuo tento ibidem ; habitoque ſolemni trac- 
* tatu, cum epiſcopis, abbatibus, prioribus, 
* comitibus, baronibus, et aliis magnati- 
bus, de communitate totius regni ibidem 
congregatis, ſuper variis et arduis nego- 
© tiis, ipſum et regnum ſuum tangentibus, 
atque in futuro tangere valentibus : Ad 
honorem Dei, et ſanctae matris eccleſiae, 
© et ad emendationem terrae ſuae, tuitionem 
* populi, et ad pacem terrace ſuae manute- 
* nendam, et afirmandam. De commun: 
© conctlio, et expreſſo conſenſu, omnium 
* praelatorum, et libere tenentium praedic- 
* torum ac totius communitatis praedictae; 
© ordinavit condidit, et ſtabilivit ſtatuta in- 
© fra ſcripta ; ab omnibus per totum reg- 
num ſuum perpetuo, et inviolabiliter ob- 
* ſervanda *. | 


When 


# Prim, Stat, Rob. Primi, 
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When the prelates, the nobles, and the 
tenants in capite, or the leſſer barons, are 
expreſſed as parts of the legiſlative body, 
the meaning of the terms employed are ob- 
vious, But what were the prob: homes 
in the laws of William and Alexander ? 
They muſt point to another branch of the 
legiſlature. Thus, when John Balliol told 
Edward I. that he could not, and dared not 
expreſs any ſentiment which concerned his 
kingdom, without conſulting his people, 


inconſultis probis hominibus regni ſui *, he 


meant ſomething more than the ſanction of 
the prelates, the nobles, and the tenants in 
capite. The extenſiveneſs of his expreſſion 
is crampt and confined when applied only 
to theſe. He muſt have alluded to the re- 
preſentatives of the people, and to their par- 
liamentary power, as well as to the legiſla- 
tive authority of the prelates, the nobles, 
and the tenants in capite, Now, * thele re- 


pre- 


* Ryley, Placit. Parl. p. 159. an. 1293 · 


>” : ᷑!L— eo iS IG - 
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© preſentatives of the people” muſt have been 
the burgeſſes ; for there were yet no © knights 
* of the ſhire,” And thus the expreſſion of 
Balliol, in its extenſiveneſs, is eaſily com- 
prehended, and had a reference to the whole 


kingdom. 


The terms commune concilium, in the laws 
of William and Robert, expreſſing the na- 
tionality of parliaments, confirm this con- 
cluſion, and receive a confirmation from it 

in their turn. 


The ſame thing is to be ſaid of the words 
tota communitas in the laws of William, A- 
lexander, and Robert. And as to the ex- 
preſſion magnates in thoſe of the laſt, in an 
alluſion to the repreſentation of the people, 
it was, by no means, miſapplied. For, in 
England, it appears exactly in the ſame 
ſenſe; and we know, both from Rymer 
and Petyt, that, in that kingdom, noble, 
moſt noble, moſt illuſtrious, moſt gracious ſeig- 


mores, 


a fra _" * ac 
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niors, monſeigniors, and fires, were appel- 
lations of the commons *, 


But, to give a weight to theſe particulars, 
and a deciſion to this ſubject, I appeal to 
an actual and complete evidence, not only 
of the repreſentation of the people, but of a 
grant of money by them in the reign of 
William the Lion, 


© Hoc anno 7 Rex Scotiae Willelmus 
magnum tenuit concilium apud Strivelyn, 
© ubi interfuit frater ejus comes David de 
* Huntyngdon, paulo poſt feſtum Sancti 
* Michaelis ; ubi, petito ab optimatibus au- 
* xilio, pro pecunia regi Angliae ſolvenda, 
* promiſerunt ſe daturos decem mille mar- 
* cas, practer burgenſes regni, qui ſex millia 
mar- 


Antiq. power and decay of parliaments, p. 17. The 
antient rights of the commons of England aſſerted, p. 
| — 


94.95 
T 1211. 
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© marcarum promiſerunt, praeter eccleſias; 
* ſuper quas nihil imponere praeſumpſe- 
© runt 1 1 ; 


Here there is mention of the three eſtates 
of the realm, the nobles , the burgeſſes, and 
the clergy. | 

| 4 4 

Abercromby, who is remarkable for 
mean prejudices, and the want of penetra- 
tion, has affirmed, that Robert I. introdu- 
ced the burgeſſes into our parliaments ; and 
that this is evident from an Indenture 
© drawn up between him and the earls, ba- 
© rons, freeholders, and communities of 
* burghs, anno 1326, in a parliament hol- 
den at Cambuſkenneth, by which, upon 
* conſiderations therein narrated, the King 


© ob- 


* Fordun, Scotichronicon, lib. viii. cap. 84. 
+ Under the general name of Nobl:s, old writers often 


inclade the greater and the leſſer barons, or the whole 
body ot the temporal tenants in capite, who had a title tc 
appear in parliament, 
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t obtained a grant, during his life, of the 
' tenth penny of all the farms and re- 
\ venues belonging to the laity of the 
kingdom, both within and without the 
© burghs * 


With Abercromby, Dr Robertſon has 
concurred in expreſs terms; and it appears, 
that they muſt have conſidered this inden- 
ture as a rule or evidence the moſt power- 
ful f. Yet, what is particularly unfortu- 
nate, this indenture does not ſay that the 
burge/ſes were now, for the firſt time, in- 
troduced into our parliaments. It does not 
mention them as a new or a recent inſtitu- 
tion, We cannot gather from it that any 
alteration was then made or intended. It 
enumerates the burgeſſes, not as a novelty, 
but as an eſtabliſhed branch of the legifla- 
ture 7. To this indenture, therefore, I 


Y may 
Atchievements of the Scots nation, vol. i. p. 645. 


+ Hiſt. of Scotland, vol. i. p. 66. 
I Appendix, No. VI. 
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may be permitted to appeal in my turn; 
and I conſider it as contributing to the ge- 
neral ſtrength of my argument, by illu- 
ſtrating the ant:quity of the repreſentation 
of the boroughs. 


Prior, for a ſhort period, to the year 1326, 
the fanciful aera from which monarchical 
writers date the repreſentation of the towns, 
there was a league between Scotland and 
France, ſtill to be ſeen in a roll of the 
Tower, in which the towns and boroughs 
appear as a branch of the parliament, un- 
der the deſcription of © univerlitates et 
© communitates civitatum et villarum regni 
© Scotiae *.“ Now, it will hardly be con- 
tended that theſe terms are expreſſive either 
of the prelates, the barons, or the ſimple 


tenants in capite, whom the monarchical 
writers 


* Petyt, The antient rights of the commons, p. 3. 
See farther, Prynne, Eccleſiaſt. juriſdiction, tom. iii. p. 539» 
* 540. 


i 
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writers hold out at this time as the only 
parts of the legiſlature. 


In the year 1320, it is likewiſe to be 
obſerved, that the celebrated letter from the 
Parliament of Scotland to the Pope, com- 
plaining of the King of England, enume- 
rates, as its conſtituent branches, the © comi- 
tes, barones, libere tenentes, et fata com- 
* munitas Scotiae *. And here the boroughs 
are moſt peculiarly pointed out by the tot 
communitas, as the earls, the great barons, 
and the freeholders, or the leſſer barons, 
are poſitively referred to, 


Thus, too, in place of the expreſſion. 
tota communitas, the term burgen/ſes is ac- 
tually employed in the laws of Robert II. 
For, when the three eſtates ſwear in his 
reign to ſupport the laws, and the Earl of 


Carrick as governour of the realm, it is 
Y 2 ſaid, 


* Anderſon, Diplomat. Scot, tab. 52. 
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ſaid, © Omnes et ſinguli praelati, praelato- 
rum procuratores, et alii de clero, comi- 
* tes, barones, et burgen/es qui interfuerunt 
© ad fervanda omnia, et fingula praedicta, 
* quantum in eis fuerit, et ad manutenen- 
* dum, fortificandum, et ſuffulciendum do- 
* minum de Carrik fub rege, ad legis regi- 
* men, et completionem juſticiae conftitu- 
tum, juramenta ſua, tactis ſacroſanctis e- 
© vangeliis, perſonaliter praeſtiterunt *. 

0 Fn | 
But farther, from the words communita- 
tes burgorum, in the parliamentary recital 
of the indenture of Robert I. , from the 
words tres communitates in the laws of Da- 
vid II. t, and from the words ex delibe- 
rato conſilio, et cum conſenſu et aſſenſu 
* prelatorum, comitum, et baronum, cete- 
* rorumque procerum et nobilium, ac om- 
© nium aliorum de tribus ſtatibus, five comu- 


nitatibus totius regni, in a ſtatute of Ro- 
bert 


» LL- Rob. II. cap. 17. 
+ See Appendix No. VI. 
4 LL. Dar, II. cap. 41, 
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bert II. *, a general and ſtriking argument, 
in confirmation of what I have remarked, 
is to be deduced. For, in theſe paſlages, 
which refer to times when it is univerſally 
allowed that the burgeſſes were repreſented, 
the word communitas is applied to the bo- 
roughs as one of the three eftates, We may 
therefore reaſon back from this evidence to 
antient times, and conclude, that in theſe 
the term communitas was alſo expreſſive of 
the ſame meaning; and this the more e- 
ſpecially, when the explanation contended 
for has ſo many concurring circumſtances 
to juſtify, to ſupport, and to eſtabliſh its 
exactneſs and propriety. 


The repreſentation of the boroughs be- 
ing thus to be found in the oldeſt ſtatutes 
of our princes, and in authentic monu- 
ments of hiſtory, and appearing in them 
as an eſtabliſhed inſtitution, it 1s to be ſaid, 

Y 3 that 


of Appendix, No. VII. 
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that it loſes itſelf in the darkneſs of a re- 
mote antiquity, 


But, though the antiquity of the repre- 
ſentation of the boroughs does not, I think, 
admit of any doubt ; yet the rule or prin- 
ciple of this right is concealed in time and 
in obſcurity. 


We know, indeed, with certainty, that 
the holding in capite was the rule in the reign 
of Robert III. and that, to this day, it is the 
royal boroughs alone which elect repreſenta- 
tives. The preamble to the laws of Robert III. 
is in theſe words : Parliamentum Domini 
noſtri Roberti Tertii, Scotorum regis il- 
uſtriſſimi, tentum apud Sconam die Lunae, 
© viceſimo primo Februarii; anno gratiae 
milleſimo quadringenteſimo, regni ſui 
© undecimo, cum continuatione dierum 
ſubſequentium; ſummonitis et ibidem 


* 


* yocatis, more ſolito, epiſcopis, prioribus, 
* ducjbus, comitibus, baronibus, libere te- 


— 


© nentibus, 
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* nentibus, et BURGENSIBUS, qui de domi- 
* no noſtro rege tenent 1N CapITE *. 


This authority, ſo deciſive for the aera 
to which it refers, and ſo well illuſtrated 
by our ſubſequent hiſtory, is not yet a de- 
monſtration, that the holding in capite was 
the principle of the repreſentation of the 
boroughs, from the ear/zeft times. And, I 
cannot but think, that ſome principle, more 


general and extenſive in its operation, had 
preceded this diſtinction. But a thick cloud 
covers this ſubject from obſervation. 


I may, notwithſtanding, be allowed to 
remark, that I can ſee nothing abſurd in 
the ſuppoſition, that many boroughs held 
under the nobles, might be of importance 
enough to entitle them to ſend repreſenta- 
tives to parliament in very antient times. 
The democratical genius of the early aeras 
of our hiſtory, gives encouragement to this 

Y4 idea, 


* AR, Rob. III. ap. Skene, p. 64 
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idea, It is ſupported by the cuſtoms of 
England, where boroughs were reprelent- 
ed, which held not in capite. And it re- 
ceives a weight from the conſideration of 
thoſe principles of freedom and enlarge- 
ment which acted, of old, in the produc- 
tion of the political condition of the county 
of Sutherland; a condition which appears 
now to be ſo ſingular. 


NOTE 


4 
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The Lords of the Articles, The Freedom of 
the Scottiſh Conſtitution, 


S far back, ſays the hiſtoriogra- 

| pher of Scotland, * as our records 
© enable us to trace the conſtitution of our 
* parliaments, we find a committee, diſtin- 
* guiſhed by the name of Lords of Ar- 
* ticles *. 


The moſt antient aera of the appearance 
of this council or committee, has been con- 


ceived to be the reign of David II. And, 
if the old ſtatutes of our Kings, which re- 


main, are allowed to be records, and this 
will 


Dr Robertſon, Hiſt- of Scotland, vol- i. p. 68. 
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will hardly be doubted, we can trace the 
conſtitution of our;parliaments to a remoter 
age *. It is alſo to be conceived, that this 
committee was not diſtinguiſhed by the 
name of Lords of Articles, till the reign 
of James IV. f. 


© It is extremely probable,* continues 
this author, that the King once had the 
© ſole right of nominating the Lords of 
* Articles. It appears, from authentic re- 
* cords, that a parliament was appointed to 
© be held March 12. 1566, and that the 
© Lords of Articles were choſen, and met 
© on the 7th, five days before the aſſembling 
of parliament, If they could be regular- 
© ly elected ſo long before the meeting of 
* parliament, it is natural to conclude, that 
© the prince alone poſſeſſed the right of e- 
Flefting them. There are two different 
* accounts 


See Note 28. 
+ See the Statute- book. 
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accounts of the manner of their election 
dat that time, one by Mary herſelf, in a 
* letter to the Archbiſhop 'of Glaſgow, 
* We, accompanied with our nobility for the 
time, paſs to the talbuith of Edmburgh, 
* for holding of our parliament, on the 
* oth day of this inſtant, and elected the 
* Lords Articulars, If we explain theſe 
* words, according to ſtrict grammar, we 
* muſt conclude, that the Queen herſelf 
elected them. It is, however, more pro- 
* bable, that Mary meant to ſay, that the 
nobles then preſent with her, viz. her pri- 
vy counſellors and others, elected the 
Lords of Articles. The other account is 
Lord Ruthven's, who expreſsly affirms 
that the Queen herſelf elected them. 
* Whether we embrace the one, or the o- 
ther of theſe opinions, is of no conſe- 
* quence, If the privy counſellors and 
* nobles attending the court, had a right to 
* elect the Lords of Articles, it was equal- 
* ly advantageous to the crown, as if the 

* prince 
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* prince had had the ſole nomination of 
them *. 


The nomination of this committee ap- 
pears from the acts of James I. The pre- 
face to his laws is in theſe words. Acta 
©* parliamenti Jacobi primi regis Scotorum, 
* tenti apud Perth xxvi die menſis Mali, 
anno Domini milleſimo quadringenteſi- 
mo vigeſimo quarto, et regni ſui xix. 
* Convocatis tribus regni flatibus, ibidem 
* congregatis electae fuerunt certae perſo- 
© #ae ad articulos datos per dominum re- 


gem determinandos, data caeteris licentia 
© recedendi f. | 


| Inſtead, then, of having been elected by 
the King, or by his dependants, the Lords 
of the Articles were choſen in parliament. 


They were a committee of the three eſtates, 
not 


* Hiſt. of Scotland, vol, i. p. 69+ 76: 
+ Black, AQs, p. 1. 
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not the creatures of the prerogative ; and 
they received articles from the King, which 
they were to examine and to prepare for 
the parliament. A conſciouſneſs of the e- 
vidence of this preamble to the acts of 
James I. has occaſioned its omiſſion in the 
later editions of the Scots ſtatutes; and, I 
am preſently to point out other omiſſions, 
which cannot be cenſured as too mean or 
diſhonourable; it being their intention to 
deſtroy the parliamentary expreſſions of 
the importance of the people. 


The teſtimony of this preamble is con- 
firmed by a ſtatute of James III. in which 
power is entruſted be the hail thre eftates 
to certane perſoms underwritten, to com- 
* moun and conelude upone the maters ef- 


* ter followand *.“ For the council of the 
articles 


* Black, Acts, fol. 5o. This paſſage is alſo omitted 
in the common editions of the Statutes, in edit - 1681, 


and 1682. 
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articles are thus deſcribed as a committee 
of parliament. 


With regard tothe two opinions explained 
by Dr Robertſon, as expreſſive of the te- 
net, that the Lords of the Articles were 
eleted or managed by the crown, their 
foundations are ſo vague and equivocal, 
that they illuſtrate his wiſh, without con- 


firming his concluſion. And, indeed, if 
they had been expreſs and definitive, they 
could only be evidences with reſpect to the 
times to:which they point; and no gene- 
ral inference could be drawn from them. 


© The Lords of the Articles, it is farther 
urged, by the hiſtoriographer of Scotland, 
© not only directed the whole proceedings 
© of parliament, but poſſeſſed a negative be- 


© fore debate *. 


From 


* Hiſt, of Scotland, vol. i. p. 69. 


Ep” Ta FF: 


. c / Ven” 
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From the conſtitution of the council of 
articles, as illuſtrated by the acts of James 
I. and James III. it is yet obvious, that it 
was merely their intention to prepare buſi- 
neſs for parliament. The ſubjects into 
which they were to inquire, were ſubmit- 
ted to them; and the reſult of their delibe- 
rations was reported in full parliament, 
and examined and voted there. But, o- 
ther teſtimonies, to evince theſe particu- 
lars, are to be produced, 


In the acts of parliament of the reign of 
James IV. there are theſe paſſages. 


As tuiching the renewing and confir- 
© matioun to be maid, of the conſideratioun 
* and allyance of France, and in likewyſe 
© of Denmark and Hiſpanzie, it is thocht 
© expedient, be the Lordis of the Arti- 
© cles, that they deſyre to purches and ob- 
tene ſic freindſchippis, liberteis, and fre- 
domes, for the gude publique of thisrealme, 
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© and proffeit of the cours of merchandice, 
© and fic thingis as ſal be ſene proffitabill be 
© the Lordis of the Kingis ſecreit coun- 
* fall: That thairfoir the Bop of the 
* PARLIAMENT hes committed POWER to 
© the chancellar and ſecret counſall, to mak 
© the inſtructiouns, and aviſe fic deſyris, as 
* thay fall think expedient for the gude of 
© the King, his realme, and liegts, quhilkis 
* fal be done to the King, and in the name 
* of the Hail body of his parliament. 


© Item, becauſe the Lords of the Articlis 
* underftandis, that it is rycht, expedient, 
and neidful, that an ambaxat be ſend to 
the King of Denmark for the renewing 
© of the allyance, and confirmatioun of the 
© confederatioun betuix oure Souerane Lord, 
his realme, and Hegis, and the ſaid King 
* of Denmark, his realme, and ſubjectis of 
the ſamin; and to remove all ſtranenes, 
and diſpleſour conſavit be ony prince for 
* ony cauſe bypaſt, and for the perſonage; 


6:0 


And the Conſtitution of Scotland, 353 


it is aviſit and thocht expedient, that thair 
be ſend a lord, a knycht, a clerk, to the 
number of xx perſounis, and for thair 
* expenſis to have the ſoume of thre hun- 
* dreth pundis, to be raſit of the thre eſtatis, - 
* that is to ſay, ane hundreth of ilk eſtate. 


Item, tuiching the article of the Kingis 
© propertie for the honorabill ſuſtentatioun 
* and halding of his hous, according to his 
* eſtate and honour, quhilk may not be 
* failzeit without greit derogatioun of his 
© nobill eſtate ; it is conſiderit be the ſaidis 
Lordis of the Articles, that ſen all the lor- 
dis ſpirituall and temporall, and uthers, his 
true liegis, ſould, above all ſingulare and 
* particular proffeit, deſyre to prefer the 
© nobill eſtate of his excellence, lyke as it 
* was done in the tyme of his maiſt nobill 
* progenitouris, of gude mynde : Herrfore 
*it is thought expedient, needfull, and re- 
* ſinabill, and als fatute and ordainit in this 


© preſent PARLIAMENT, that full deroga- 
2 * tioun, 
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* tioun, caſſatioun, and annullatioun, be 
* maid of all giftis, donationnes, infeft- 
ments, few-fermes, feis, lyferentis gevin 
* be his hieneſs to quhatſumever perſoun, 
* ſen the day of his coronatioun *. 


Theſe proofs explain fully the uſe of the 
Lords of the Articles in our conſtitution, 
They were not inſtruments of tyranny, but 
a council for facilitating affairs. Articles 
were ſubmitted to their ſcrutiny ; and they 
judged not finally, but propoſed their over- 
tures to parliament. The parliament was 
to approve theſe, or to reject them; and 
the object of the Lords of the Articles, while 
they deliberated together, was the emolu- 
ment of the kingdom, and not the power 
of the Prince. | 


From the election of the Lords of the Ar- 
ticles out of the three eſtates, they were to 
know 


4 Black Acts, fol. 84. 85. 
The fir'ii and ſecond of theſe paragraphs are omit- 


ted in the editions of the ſtatutes to which I formerly re- 
ferr ed, 
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know that oppoſition and thoſe attentions of 
intereſt, which were to tend to the general 
advantage. The eſtates continued in this re- 
preſentation, to be a check to one another, 
And the tranſactions of this committee being 
reviewed in parliament, the freedom of the 
conſtitution was guarded and ſecured, in a 
manner the moſt effectual. 


The hiſtoriographer of Scotland pro- 
ceeds to expreſs himſelf in this manner, 
on the ſubject of the Lords of the Arti- 


cles. 


They came afterwards to be elected 
* by the parliament, and conſiſted of an e- 
* qual number out of each eſtate, and moſt 
* commonly of eight temporal, and eight 
* ſpiritual lords, of eight repreſentatives of 
* burroughs, and of the eight great officers 
* of the crown. Of this body, the eight 
* eccleſiaſtics, together with the officers of 


* the crown, were entirely at the King's de- 
2 2 * yotion, 
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* votion, and it was ſcarce poſſible, that 
© the choice could fall on ſuch temporal 
© lords and burgeſſes, as would unite in op- 
* polition to his meaſures. Capable, ei- 
© ther of influencing their election, or of 
gaining them when elected, the King 
* commonly found the Lords of the Ar- 
© ticles no leſs obſequious to his will, than 
his own privy-council, and, by means 
* of his authority with them, he could 
put a negative upon his parliament be- 
* fore debate, as well as after it; and, what 
* may ſeem altogether incredible, the moſt 
limited prince in Europe actually poſſeſſ- 
ed, in one inſtance, a prerogative, which 
the moſt abſolute could never attain *. 


From what have urged, it is clear, that, 
of old, the eſtates of the kingdom, not the 
ſovereign, elected the council of the arti- 
cles. And, it is worthy of obſervation, that, 


if 


4 Hiſt. of Scotland, vol. i. p- 70. 
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if this privilege had been ever in the ſo- 
vereign, he would not have parted with 
it, to beſtow it on the parliament. Com- 
pliances of this kind are very uncom=- 
mon; and, when no evidence of any force 
is to be found, to ſupport a ſuppoſition ſo 
whimſical, it muſt be imputedto an extreme 
want of political diſcernment, or the violent 
attachment to a hypotheſis, 


It is to be conceived, that the repreſen- 
tation of the eſtates, in the committee of ar- 
ticles, was generally equal, from the earlieſt 
times of its hiſtory. There ſeem, indeed, to 
have been variations in the number of the 
repreſentatives as a body, But it was the 
rule, that an equal number of repreſenta- 
tives ſhould be choſen from each eſtate, 
It is even ordained, by a ſtatute of James 
VI. that the number of the Lordes of 
© Artickles be equal in 2/k eſtaite ; and that 
© the feweſt number of everie eſtaite be ſex, 


23 and 


1 
» — — — 
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© 2nd the maiſt number ten“ This me- 
thod of procedure was evidently calculated 
for the public good, and the purpoſes of 
freedom. 


The ſuperaddition of the © officers of the 
© crown, or rather of the © officers of the 
$ ſtate,” to the Lords of the Articles, was 
a late invention, and an attack upon their 
independence. It is obvious, therefore, 
even trom this circumſtance, that the 
Lords of the Articles had not always been 
ſo ſubmuilive as Dr Robertſon has ſuppo- 
ſed. 


As to my Lords the biſhops, I will not be ſo 
bold as to ſpeak their apology. They were, 
doubtleſs, the moſt rotten part of our conſti- 
tution. But, whatever dependence and ve- 
nality may be imputed to them, it is, by no 
means, equitable to infer in the Lords 
of the Articles a general and uniform cor- 


ruption. 
In 


Parl. 1 587. cap. 37. 
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In the inſtitution, and in the election of 
the Lords of the Articles, there appear the 
marks of legality, and candour, and ju- 
ſtice. No arts, which had been uſed to o- 
verawe or direct them in antient times, 
have been traced or diſcovered. And, in- 
deed, to gain or to corrupt this council, 
while it was difficult in itſelf, was to ac- 
quire nothing, For, its overtures being 
debatable 1n parliament, the deliberations 
and authority of the three eſtates were to 
overturn all improprieties in their behavi- 


our and conduct. 


It was not till a late period in our hiſtory, 
that any attempts were even made, to coun- 
teract their virtue and integrity. Theſe 
might firſt be thought of in Mary's reign ; 
but, I conceive, they were chiefly foſter- 
ed by a weak or an artful ſtatwe * of 
James VI. If we believe this ſtatute ittelf, it 

24 was 


Our Soveraine Lorde, and his eſtaites in this pre · 
| * ſent: 
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was intended to prevent in parliament 
the ſpirit of frivolous diſputation. It may, 
notwith- 


« ſent parliament, having conſidered the great faſcherie 
© and inconvenience of ſindrie parliamentes, throw preſent- 
ing of a confuſed multitude of doubtful and informal 
articles and ſupplicationes: For remeid theirof in time 
cuming, ſtatutis and ordainis, that, quhenever the par- 
« liament is appoynted and ordained to be proclamed, 
there ſall ane convention be appoynted, of foure of eve- 


ry eltaite, to meete twentie dayes before the parliament, 


to receive all maner of articles and ſupplicationes con- 
* cerning general lawes, or tuitching particular parties: 
* Quhilkis articles and ſupplicationes, fall be delivered to 
© the clerke of regiſter, and be him preſented to the per- 
6 ſones of the eſtaites, to be confidered be them; to the 
effect that thinges reaſonable and neceſſary, may be 
«* formallie maid and preſented in an buik to the Lordes 
of the Articles, in the parliament time; and all imper- 
« tinent, frivolous, and improper maters be rejected; and, 
* that na artickle or ſupplication, wantand a ſpecial title, 
© or unſubſcribed be the preſenter, fall be red or anſwer- 
*ed in that convention or parliament following the 
* ſame: It is alwayes provided, that his Majeſtie may 
« preſent ſik artickles as he thinkis gude, concerning him- 
* ſelf, or the common weill of the realme, at all times 
+ when he thinkis expedient” Stat. James VI. cap. 
218, | 

Even 
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notwithſtanding, have covered a more 
dangerous purpoſe. With whatever de- 
ſign, however, it might be framed, this 
is certain, that it contributed to ſuggeſt 
that negative before debate, of which the 
monarchical writers are ſo full, and which 
was to diſtinguiſh the dominations of 
Charles I. and Charles II. High notions of 
prerogative, indeed, had been ſounded in 
the reign of James VI.; but they received 
a memorable correction; and the power 
and freedom of parliaments were proclaim- 


ed in language the moſt reſpectful and de- 


ciſive *. 


Thus, 


Even from this law, it is to be remarked, that the Lords 
of the Articles had not that conſequence which ſo many 
writers confer upon them. They were in uſe to re- 
ceive articles indiſcriminateiy from all members of parlia- 
ment; and thoſe preſented by the crown are to be view- 
ed in the light of ſpeeches from the throne. 

The King's Majeſtie, conſidde ing the honour 
and the authoritie of his ſupreeme court of parlia- 
* ment, continued paſt all memory of man, unto chir 
days, as conſtitute upon the free votes of the three e- 
« ſaites 


Thus, the corruption of the Lords of 
the Articles was late in making its appear- 
ance, and it did not continue long. It was 


to characteriſe thoſe reigns which imme- 
diately 


* ſtaites of this auncient kingdome, Be quhom the ſame, 
© under God, hes ever bene uphalden, rebellious and trai- 
© terous ſubjectes puniſhed, the gude and faithfull preſer- 
© ved and meinteined, and the lawes and actes of parlia- 
© ment (be quhilkis all men are governed) maid and 


© eſtabliſhed. And finding the power, dignitie, and au- 
© thoritie of the ſaid court of parliament, of lait zeires 


© called in ſum doubt, at leaſt ſum curiouſlie travelling, 
© to have introduced ſum innovation theiranent, his Ma- 
« jeſties firme will and mind alwaies being aſ it is zit: 
That the honour, authoritie, and dignitie of his ſaidis 
three eſtaites, ſall tand and continew in the awin inte- 
« pritie, according to the auncient and lovabill cuſtome 
© bygane, without ony alteration or diminution; There- 
© fair, it is ſtatute and ordained, be our ſaid Soveraine 
© Lord, and his ſaidis three eſtaites, in this preſent par- 
© liament, that nane of his lieges and ſubjectes preſume, 
© or tak upon hand, to impugne the dignitie, and the 
© authoritie of the ſaidis three eſtaites, or to ſeek or pro- 
© cure the innovation, or diminution of power, and au- 
© thoritie of the ſaid three eſtaites, or ony of them in 
time cumming, under the paine of treaſon,” Stat. 
James VI. cap. 130. 
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diately preceded the extinction of this 
council, And, what confirms all I have 
ſaid, when the convention of eſtates at 
the Revolution, was to complain of the 
Lords of the Articles as a grievance, it was 
indirectly to acknowledge the propriety of 
the council itſelf, and to urge only the in- 
vaſion which had been made upon the 
freedom of its election “. 


But, 


The eſtates of the kingdom of Scotland, do re- 
« preſent, that the committee of parliament, called the 
© Articles, is a great grievance to the nation, and that 
there ought to be no committee of parliament, but ſuch 
as are freely choſen by the eſtates, to prepare motions 
* and overtures that are firſt made in the houſe, A. 
of the eſtatet, an. 1689, cap. 17. In conformity to this 
ſenſe, King William aboliſhed this council. The King 
and Queen's Majeſties, with advice and conſent of the 
© eſtates of the parliament, do hereby diſcharge and ab- 
© rogate, in all time coming, the foreſaid committee of 
* parliament, called the Articles; and further caſs, an- 
nul, and reſcind, iſt AR, zd Seſſion, parl. 1ſt. ch. ii. a- 
© nent the way and manner of election of the Lords of the 
Articles, with all other acts, laws, and conſtitutions e- 
* ſtabliſhing the ſaid committee, or Lords of Articles.” 
Ad of William and Mary, an. 1690, cap. 3. 
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But, while theſe remarks are more than 
ſufficient for the end to which they are ap- 


plied, it will not eſcape the attention of 


— 


the reader, that the mixed form of polity 
which eſtabliſhed itſelf in Scotland, as well 


as 1n the other nations of Europe, oppoſes 


an irrefragable argument againſt the pre- 
rogative for which the hiſtoriographer of 
Scotland has contended. There are againſt 
it poſitive and definitive evidences ; and 
there are againſt it the whole rules and 
fabric of our government *. 


The 


* Amidſt the many marks of freedom which diſtinguiſh 
the Scottiſh conſtitution, it 1s curious to obſerve, that our 
Kings of old were to apply, by way of petition, to their 
ſubjects. In the acts of James I. there is this paſſage. 
Dominus rex obtinuit per modum reque/tus a praelatis 
© et baronibus, quod non removebunt pro anno futuro 
© colonos nec huſbandos a terris ſuis nondum aliis afſeda- 
« tis, niſi domini illarum terrarum illas terras capiant ad 
uſus ſuos proprios. Black Act, fel. 19. It is thocht 


« ſpeidful,” ſays an act of James II. formerly noticed f, 
© that 


+ Page 167. 
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The general deſcriptions, therefore, and 
the ſtrong concluſions of Dr Robertſon, are 
not to be admitted, and appear without any 
ſolid ſupport of reaſon or learning. After 
humbling our Kings into dependence and 
poverty, he gives them a prerogative that 
is without bounds, He ſeems now in con- 
ſpiracy againſt the crown, and now a- 


gainſt the people. ; 


I have ſhown, in other places of this 
work, that the Kings of Scotland could 
not be ſo contemptible as he has repreſent- 
ed them ; and I controvert in this note the 
abſolute power he would impute to them. 
The truth is oftener to be found in the 
middle than in extremities, It is to inſult 


our Kings, to conſider them as pageants. 
It 


© that the King mak requei to certane of the greit bur - 
rowis of the land that ar of ony mycht to mak cartis of 
t weir.” Black Acti, fol. 38. Theſe paſſages, as well as ſe- 
veral others to which I have appcaled in the courſe of 
this note, are ſhamefully omitted ip the later editions of 
the ſtatute · book. 
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It is to inſult our nation, to conſider them 
as deſpots. And, to expoſe them ſome- 
times in the one view, and ſometimes in 
the other, is to do ſomething more than to 


ſport with our hiſtory. 


A propenſity to embelliſh other men's 
notions, without conſidering enough on 
what authority they are founded, how 
ſtrong they are in themſelves, and what 
inferences are to be deduced from them, 
is a conſtant and a teeming ſource of miſ- 
take to this ſhowy and elegant hiſtorian, 
It is thence that he holds out many a frail 
opinion to glitter and to periſh, To col- 
lect theſe cannot be intereſting to me. But, 
though I could not ſubmit to make a chro- 
nicle of his errors, I have been induced 
to wipe away, and to diſpel, in part, the 
ſtains and the gloom they would fix upon 
our ſtory, and to illuſtrate, by examples, 
the reſpect which is due to his authority. 
And, while I perform this ſervice to truth, 

to 
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to liberty, and to our national antiquities, 
I diſdain to be unjuſt, and am far from be- 
ing inſenſible to the peculiarities of his 
merit, | 


It muſt be a pain, I know, to many of 
his readers, that the moſt widely amuſing 
of all our writers, 1s not, at the ſame time, 
the beſt informed, and the moſt able. They 
muſt regret, that a work which forms ſo 
general, ſo eaſy, and ſo pleaſing a paſtime, 
is not alſo fraught with inſtruction, and 
loaded with wiſdom, And, that the au- 
thor, who is deſervedly ſo eminent in all 
the arts of courtly and popular compoſi- 
tion, is not likewiſe remarkable for thoſe 
ſuperior qualities, which alone can ſecure 
and eſtabliſh admiration, the power of 
thought, and the originality of ſentiment. 


THE EN p. 
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No. I. Page 156. 


harter from Malcolm IV. to Walter the 
Steward of Scotland“. 


ALCOLMUS, Rex Scotorum, epiſ- 

copis, abbatibus, comitibus, baro- 
nibus, juſtitiis, vicecomitibus, praepoſitis, 
miniſtris, cunctiſque aliis probis hominibus, 
clericis et laicis, Francis et Anglis, Scotis 
et Galovidienſibus, totius terrae ſuae, tam 
praeſentibus quam futuris, ſalutem : No- 
tum fit omnibus quod priuſquam arma ſuſ- 


cepi, conceſſi, et hac mea carta confirma- 
A a vi 


* From the collections of Sir James Balfour of Kin- 
naird, ap. Crawfurd, Hiſt of the ſamily of Stewart, p. 2. 


kl 
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vi haereditarie Waltero, filio Allani, Dapi- 
fero meo, et haeredibus ſuis in feodo et 
haereditate, ſeneſchalliam meam, tenendam 
ſibi et haeredibus ſuis, de me et haeredibus 
meis, ita bene et plenarie, ſicut rex David 
ſeneſchalliam 1am ei dedit et conceſſit; 
practerea confirmo donationem illam, quam 
rex David, avus meus, ei dedit, ſcilicet de 
terris de Reinfrew, Paiſleth, Pullock, Tul- 
loch, Kerkert, Le Drip, Egilſham, Lochy- 
noc et Innerwick, Inchenan, Haſtenden, 
Legerwood et Brichenſyde, cum omnibus 
iſtarum terrarum pertinentiis ; et, in uno- 
quoque burgo et dominio meo, unam ple- 
nariam toftam, et cum unaquoque tofta, 
viginti acras terrae, ad hoſpitia ſibi in eo 
facienda ; quare volo ut idem Walterus, et 
haeredes ſui teneant, in capite, omnia prae- 
nominata, tam illa, quae ipſe habuit ex 
donatione regis David, quam illa, quae ha- 
buit ex mea donatione : Reddendo mihi et 
haeredibus meis, de illo feodo, ſervitium 


quinque militum. Apud caſtrum de Rox- 
burgh 
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Erneſto epiſcop. St Andrae. 
Herberto epiſc. de Glaſgow. 
Johanne abbate de Keleow. 
Will. abbate de Melroſs. 
Waltero, cancellario. 


Willielmo et David fratribus regis, 


Comite Coſpatrick. 
Comite Duncano. 
Ricardo de Morvil. 
Gilberto de Umphravil. 
Roberto de Bruſs. 
Radolpho de Souls. 
Philippo de Colvill. 
Willielmo de Sumervilla. 
Hugone Riddel. 

Davide Olifard. 
Waldeno, Filio comitis Coſpatric, 
Willielmo de Morvil. 
Balduino de la Mar. 
Liolpho, filio Macus, 
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burgh in feſto Sancti Johannis Baptiſtae, 
anno regis noſtri quinto. His teſtibus, 
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No, Il. Page 203. 


An EXTRACT from DomesDay-Book. 


Terra Roberti de Stadford, 
In Warendon Hundred. 


ET de Stadford tenet in Stan- 
tone 3 virgatas terrae, et Hugo de 
eo, Terra eſt 3 carucatarum. In domi- 
nio eſt una, et 3 ſervi, et 6 villani, et 5 
bordarii, cum 2 carucatis. Ibi 3 acrae 
prati, valuit 10 ſolidos, modo 30 folidos. 
Aileva libere tenuit, tempore regis Ed- 


wardi. 5 
7 


Terra Roberti de Oilgi, 
In Cailea Hundred. 


Robertus de Oilgi tenet x hidam, et 1 


virgatam terrace in Wicha; et Rogerius de 
eo. 
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eo, Terra eſt 10 carucaturum, In domi- 
nio ſunt 3 carucatae, et 7 ſervi, et 7 villani, 
et 3 bordarii, cum 4 carucatis. Ibi 10 
acrae prati, ſilva ii quarentenis longa, et 6 
quarentenis lata, valuit 40 ſolidos, modo 
100 ſolidos. Azor libere tenuit, tempore 


regis Edwardi. 


In Sutone Hundred. 


Idem tenet de Roberto 1 hidam in Te- 
warde, Terra eſt 3 carucatarum et dimid. 
In dominio eſt una et 2 ſervi et 7 villani 
habent 2 carucatas et dimid. Ibi molinum 
de 30 denariis, valuit 10 ſolidos, modo 30 


ſolidos. 


Idem Robertus tenet dimid. hidam, et 
quintam partem 1 hidae in Preſtone. Ter- 
ra eſt 1 carucatae et dimid. 


Terra 
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Terra Roberti de Vecy, 


In Rodewelle Hundred. 


Robertus de Vecy tenet 1 hidam in Ba- 
debroc. Terra eſt 2 carucatarum ; 1 eſt in 
dominio, et 4 bordarii habent aliam caru- 
catam, valuit 5 ſolidos, modo 10 ſolidos. 
Ailric libere tenuit, tempore regis Edwardi. 
Ap. Tranſcript of Doomſday-book, ſo far as 
it concerns Northamptonſhire, in Morton's 
zatural hiftory of Northamptonſhire, p. 26. 
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No. III. Page 287. 


The Oath of a Knight. 


J. E ſall fortifie and defend the Chri- 
| ſtian religion, and Chriſt's holy 
evangell, preſently publikely preached in 

this realm, at the uttermoſt of your power. 


II. Ye fal be leyel and trew to our ſove- 
rane Lord the King's Majeſtie, to all or- 
dure of chivalrie, and to the noble office 


of arms, 


III. Ye fall fortifie and defend juſtice at 
your power, and that without fear or fa- 


vour to any partie, 


IV. Ye fall never flie from your ſoverane 
Lord the King's Majeſtie, nor fra his hienes 
lieutenant in time of melle, 


Aa4 , 
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V. Ye fall defend your native cuntrie 
from all alienars and ſtrangers. 


VI. Ye ſal defend the juſt action and 
queruelles of all ladies of honor, of all true 
and friendles widowes, orphelins, and maids 
of good fame. 


VII. Ye fall do diligence quhaire ever 
ye hair thair are any murtherars, traytors 
or maiſterfull thieves and ravaris that op- 
preſſeth his Majeſtes ledges and poore, to 
bring them to the lawes or juſtices with di- 
ligence at all your power. 


VIII. Ye fall mainteine and uphold the 
whole eſtaites of chivalrie with horſe, harnes, 
and other knightly abviliaments, and fall 
help and ſuccor all thame of the ſamen or- 
dure if they ſtand in need. 


IX. Ve ſall acquire and ſeek to have the 
knowledge and underſtanding of all the 
articles 


APPENDIX. 377 


articles and points requiſite for you to x 
know, conteined in the books of chevalrie. | 


X. Ye will promes to obſerve, keep, | 
obey, and fulfill all the premiſſes to the ut- | 
termoſt of your power, ſo help you God, 
be your owen hand, and be God himſelf. 
Ap. Selden, Titles of Honour, part ii. chap, 
vii. See alfo the works of Drummond of 
Hawthorndon, p. 138. 
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No. IV. Page 322. 
Pro Duce Britanniae de T. beolongs non Pratc- 
_ ſtands. 


EX univerſis et ſingulis, ad quos, &c. 
ſalutem. Querelam, cariſſimi fra- 

tris noſtri Johannis Ducis Britanniae et 
Comitis Richemundiae recepimus, conti- 
nentem quod, licet ipſe et omnes homines 
et tenentes ſui de comitatu Richemundiae 
quieti eſſe debeant, idemque comes, et om- 
nes ali comites Richemundiae, et eorum 
homines et tenentes de comitatu praedicto 
a tempore cujus contrarii memoria non ex- 
iſtit, ſemper hactenus quieti eſſe conſueve- 
rant de theolonio, pontagio, muragio, pa- 
vagio, paſlagio, laſtagio, ſtallagio, kaiagio, 
et picagio, de bonis ſuis praeſtandis, per 
totum regnum noſtrum Angliae, idem ta- 


men 
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men comes, ac homines et tenentes ſui de 
comitatu praedicto, ſaepius, ante haec tem- 
pora, pro praeſtatione hujuſmodi theolonii, 
pontagii, muragii, pavagii, paſſagii, laſta- 
gii, ſtallagii, kaiagii, et picagu infra regnum 
noſtrum praedictum, de bonis et rebus ſuis 
diſtricti fuerunt, et indies diſtringuntur mi- 
nus juſte, in ipſius comitis dampnum non 
modicum et gravamen, et ſtatus hominum 
et tenentium ſuorum praedictorum oppreſ- 
ſionem manifeſtam, ſuper quo idem comes 
nobis humiliter ſupplicavit ut ſibi, ac homi- 
nibus et tenentibus ſuis praedictis, de reme- 
dio congruo providere velimus, nos nolen- 
tes ipſum comitum, aut homines et tenen- 
tes ſuos praedictos, indebiti onerari, vobis 
praecipimus quod, f1 praefatus comes ac 
homines et tenentes ſui praedicti quieti 
eſſe debeant, idemque comes, et omnes 
alii comites praedicti ac eorum homines 
et tenentes de comitatu praedicto, a 
tempore praedicto ſemper hactenus quieti 
eſſe conſueverint de hujuſmodi theolonio, 


pontagio, 
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pontagio, muragio, pavagio, paſſagio, laſ- 
tagio, ſtallagio, kaiagio, et picagio, de bo- 
nis ſuis praeſtandis, per totum regnum no- 
ſtrum Angliae, ut praedictum eſt, tunc hu- 
juſmodi diſtrictionibus eis de caetero infe- 
rendis, penitus deſiſtentes, praefatum co- 
mitem, ac homines et tenentes ſuos prae- 
dictos, de hujuſmodi theolonio, pontagio, 
muragio, pavagio, paſſagio, laſtagio, ſtalla- 
gio, kaiagio, et picagio, vobis de bonis et 
rebus ſuis praeſtandis, quietos eſſe permit- 
tatis, prout inde quieti eſſe debeant, idem- 
que comes et omnes alii comites praedicti, 
et eorum homines et tenentes de comitatu 
praedicto, a tempore praedicto ſemper hac- 
tenus rationabiliter quieti eſſe conſueverunt. 


Teſte Rege apud Weſtmonaſterium deci- 
mo octavo die Junii. Et erat patens. Ap. 
Appendix to the Honour of Richmond, p. 
198. 199. 

No. V. 
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No. V. Page 329. 


Carta fundations Coenob, de Dunfermelinge. 


N nomine Sanctae Trinitatis, ego Mal- 

colmus, Det gratia, Scottorum Baſileus, 
authoritate regia, ac poteſtate, Margeretae 
Reginae, uxoris meae, epifcoporum, comi- 
tum, baronumque regni mei confirmatione, 
et teſtimonio, clero etiam, adquze/centeque 
populo. Sciant praeſentes et futuri me 
fundaſſe Abbaciam in monte infirmorum, 
in honorem Dei Omnipotentis, et S. indi- 
viduae Trinitatis, pro ſalute animae meae, 
et omnium anteceſſorum meorum, et pro 
falute animae Reginae Margaretae, uxoris 
meae, et omnium ſucceſſorum meorum. 
Conceſſi etiam, et hac charta mea confirma- 


vi, praedictae abbathiae omnes terras et 
villas 
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villas de Parduſin, Pitnaurcha, Pittecorthin, 
Petfactachin, Lavar, Bolgin, et ſhiram de 
Kircal@Munt, et Innereſc minorem, cum to- 
ta ſchira de Fothriffe, et Muſſelburge, cum 
omnibus ſuis pertinentiis, tam in capellis et 
decimis, aliiſque oblationibus, quam in om- 
nibus aliis ad eas terras, villas, et ſchyras 
juſte ſpectantibus, ita libere, ſicut aliquis rex 
aliquas Elemoſinas unquam dedit vel con- 
tulit, ab initio mundi, ad hanc diem: Te- 
ſtibus Ivo Kelledeorum Abbate, Mackduffe 
Comite, Duncano Comite, Araldo Comite, 
Neis filio Willielmi Merleſwain, apud Edin- 
burge. Exſcript. ab Autagr. per Fac. Bal- 
foure Eq. Aurat, et baronem Lyon, ap. Mo- 
naſt, Anglican, vol. ii. Pp. 1054. | 
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No. VI. Page 337. 


Indenture between Robert I. and his Subjects. 


O Ce eſt tranſcriptum indenturae con- 


L 4. cordatae et affirmatae inter Domi- 
num Robertum, Dei gratia, Regem Scotto- 
rum illuſtrem, et comites, barones, liberete- 
nentes, communitates burgorum, ac univer- 


ſam communitatem totius regni, magno ſi- 
gillo regni et ſigillis magnatum et commu- 


nitatum praedictorum alternatim ſigillatum 
in haec verba. Praeſens indentura teſtatur, 
quod, quintodecimo menſis Julii, anno ab 
incarnatione Domini M. ccc. viceſimo ſex- 
to, tenente plenum parliamentum ſuum a= 


pud Cambuſkenneth ſereniſſimo Principe 


domino Roberto, Dei gratia, Rege Scotto- 
rum illuſtri, convenientibus ibidem comiti- 


bus, 
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bus, baronibus, burgenſibus et caeteris om- 
nibus liberetenentibus regni ſui, propoſitum 
erat per eundem Dominum Regem, quod 
terrae et redditus, qui ad coronam ſuam an- 
tiquitus pertinere ſolebant, per diverſas do- 
nationes et tranſlationes, occaſione guerrae 
factas, ſic fuerant diminuti quod ſtatui ſuo 
congruentem ſuſtentationem non habuerit, 
abſque intolerabili onere et gravamine ple- 
bis ſuae: Unde inſtanter petiit ab eiſdem, 
quod cum tam ini ſe, quam in ſuis, pro eo- 
rum omnium libertate recuperanda et ſal- 
vanda, multa ſuſtinuiſfet incommoda, pla- 
cerit eis, ex ſua debita gratitudine, modum 
et viam invenire per quem juxta ſtatus ſui 
decentiam ad populi ſui minus gravamen 
congrue poſſet ſuſtentari. Qui omnes et 
ſinguli comites, barones, burgenſes, et libe- 
retenentes, tam infra libertates quam extra, 
de Domino Rege, vel quibuſcunque aliis 
dominis infra regnum, mediate vel imme- 
diate tenentes, cujuſcunque fuerint condi- 
tionis, conſiderantes et fatentes praemiſſa 

; Domini 
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Domini: Regis motiva eſſe vera, ac quam- 
plura alia, ſuis temporibus, eis per eum 
commoda accreviſſe, ſuamque petitionem 
eſſe rationabilem atque juſtam, habito ſu- 
per praemiſſis commune ac diligenti tracta- 
tu, unanimiter gratanter et benevole con- 
ceſſerunt et dederunt Domino ſuo Regi ſu- 
pradicto annuatim ad terminos Sancti Mar- 
tint et Pentecoſtes, proportionaliter, pro to- 
to tempore vitae dicti Regis, decimum de- 
narium omnium firmarum et reddituum 


ſuorum, tam de terris ſuis dominicis et war- 


dis, quam de caeteris terris ſuis quibuſcunque 
infra libertates et extra, ex tam infra bur- 
gos quam extra, juxta antiquam extentam 
terrarum et reddituum tempore bonae me- 
moriae Domini Alexandri, Dei gratia Re- 
gis Scottorum illuſtris ultimo defuncti, pro 
miniſteriis ejus fideliter faciend. excepta 
tantummodo deſtructione guerrae; in quo 
caſu fiet decidentia de decimo denario prae- 
conceſſo, ſecundum quantitatem firmae, 
quae occaſione praedicta, de terris et red- 
ditibus praedictis, levari non poterint, pro- 
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ut per inquiſitionem per vicecomitem loci 
fideliter faciendam poterit reperiri : Ita 
quod omnes hujuſmodi denarii, in uſum et 
utilitatem dicti Domini Regis, ſine remiſſi- 
one quacunque, e facienda, totali- 
ter committantur: Et ſi donationem vel 
remiſſionem fecerit de hujuſmodi denariis 
antequam in Cameram Regis deferantur et 
plenarie perſolvantur, praeſens conceſſio 
nulla ſit, ſed omni careat robore firmitatis. 
Et quia quidem magnates regni tales ven- 
dicant libertates, quod miniſtri Regis infra 
terras ſuas miniſtrare non poterint, per 
quod ſolutio Domino Regi facienda forſan 
poterit retardari: Omnes et ſinguli hujuſ- 
modi libertates vendicantes, Domino Regi 
manuceperunt, portiones ipſos et tenentes 
ſuos et contingentes, per miniſtros ſuos, 
miniſtris Regis, ſtatutis terminis plene fa- 
cere perſolvi: Quod ſi non fecerint, vice- 
comites Regis quilibet in ſuo vicecomitatu, 
tenementa hujuſmodi libertatum, regia auc- 
toritate, per hujuſmodi ſolutione fecienda 

diftringant. 


> 
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diſtringant. Dominus vero Rex, gratitu- 
dinem et benevolentiam populi ſui placide 
ponderans et attendens, eiſdem gratioſe 
conceſſit, quod a feſto Sancti Martini prox- 
imo futuro, primo viz. termino ſolutionis 
faciendae, collectas aliquas non imponet, 
priſas ſeu cariagia non capiet, niſi itineran- 
do ſeu tranſeundo per regnum, more pre- 
deceſſoris ſui Alexandri regis ſupra dicti: 
Pro quibus priſis et cariagiis plena fiat ſo- 
lutio ſyper unguem: Et quod omnes 
groſſae providentiae Regis cum earum ca- 
riagiis, fiant totaliter ſine priſis. Et quod 
miniſtri Regis, pro omnibus rebus ad hu- 
juſmodi groſſas providentias faciendas, ſe- 
cundum commune fore patriae, in manu 
ſolvant fine dilatione, Cacterum conſen- 
ſum eſt et concordatum, inter Dominum 
Regem et communitatem regni ſui, quod, 


ipſo Rege mortuo, ſtatim ceſſit conceſſio 


decimi denarii ſupradicti. Ita tamen quod 
de terminis praeteritis ante mortem ipſius 
Domini Regis plenarie ſatisfiat. Et quod 
nec 
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nec per praemiſſa, vel aliquod praemiſſo- 
rum, poſt hujuſmodi conceſſionem finitam, 
haeredibus dicti Domini Regis, aut com- 
munitati regni ſui aliquatenus fiat praeju- 
dictum, ſed quod omnia in eundem ſta- 
tum redeant et permaneant, in quo erant 
ante diem praeſentis conceſſionis. In quo- 
rum omnium teſtimonium, uni parti hujus 
indenturae, penes dictos comites, barones, 
burgenſes, et liberetenentes reſidenti, appo- 
fitum eſt commune ſigillum regni: Alte- 
ri vero parti, penes Dominum Regem re- 
manenti, ſigillo comitum, baronum, et ali- 
orum majorum liberetenentium, una cum 
communibus ſigillis burgorum regni, no- 
mine ſuo et totius communitatis concor- 
diter ſunt appenſa. Dat. die, anno et lo- 
co ſupradictis. Et hoc tranſcriptum penes 
ma gnates et communitates praedictos et 
_ eorum ſucceſſores, remanſurum, ſigillo reg- 
ni conſignatur, in teſtimonium et memo- 
riam futurorum. Datum apud Edinbur- 
gum, in parliamento Domini Regis tento ibi- 

fp | dem, 
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dem, ſecunda Dominica quadrageſimae, 
cum continuatione dierum ſequentium, an- 
no gratiae M. CCC, viceſimo ſeptimo. From 
the Collections in the library of the Advocates 
at Edinburgh, ap. Hiſtorical Law Tratts. 
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No. VII. Page 341. a 


The Ordination or ſtatite made at Scone, on 
the 4th day of April, in the Third year of 
Robert II, 

N Der: nomine, Amen, anno ab incarna- 
tione ejuſdem mileſimo trecenteſimo 
ſeptuageſimo tertio, et regni regis Roberti 

Secundi anno tertio, menſis Aprilis die 

quarto, praefatus rex Robertus Secundus 

in parliamento ſuo apud Sconam, ac cupi- 
ens incertitudinem ſucceſſionis in pleriſq; 
regnis, et partibus contingentem retroac- 
tis temporibus vitare pro poſſe, et ei pro ſe 
et ſuis maxime futuris temporibus obviare, 
ex deliberato conſilio et cum conſenſu et 
aſſenſu praelatorum comitum et baronum, 
ceterorumq; procerum et nobilium, ac om- 


nium aliorum, de tribus ſtatibus ſive comu- 
nitatibug 
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nitatibus totius regni congregatorum ibi- 
dem, declaravit, ordinavit, et ſtatuit, quod 
filii ipſius regis ex ſua prima et ſecunda 
uxoribus nunc geniti, et eorum heredes, 
ſucceſſive ſuccedent ipſi regi in regnum, et 
in jus regnandi per modum infra ſcriptum, 
et ſub forma, et conditionibus infra ſerip- 
tis. Videlicet, quod dominus Johannes 
primogenitus ipſius regis comes de Carricke 
ac ſeneſchallus Scotiae pro cujus ſueceſſio- 
nis jure in parliamento immediate praece- 
denti plene fuerat declaratum et heredes 
ſui poſt mortem ipſius ſibi in regnum, et 
in jus regnandi ſuccedent, ac ipſis domino 
Johane et heredibus deficientibus forſitan, 
quod abſit, dominus Robertus comes de 
Fife, et de Monteith filius ipſius domini 
regis ex prima uxore ſecundogenitus et hae- 
redes ſui in regnum et in jus regnandi ſue- 
ceſſive et immediate ſuccedent, et ipſis do- 
mino Roberto, et haeredibus ſuis hujuſmo- 
di, deficientibus etiam fortaſſe, quod abſit, 
dominus Alexander dominus de Badenoch 

ſilius 
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filius ipſius domini regis ex eadem uxore 
tertio genitus, et heredes ſui tantum in 
regnum, et in jus regnandi, poſt mortem 
ipſorum ſimili modo fucceſſive et immedi- 
ate ſuccedent; ipſis vero domino Alexandro 
et heredibus ſuis praefatis, ſimiliter forſitan 
quod abſit, deficientibus, dominus David 
comes de Strathern filius ipſius domini re- 
gis ex ſecunda uxore genitus, et haeredes 
ſui eiſdem ſic deficientibus, ex toto inte- 
grum et in jus regnandi ſimiliter ſucceſſive 
et immediate ſuccedent ; ipſo vero David 
et haeredibus ſuis predictis ſimiliter forte 
deficientibus, Walterus filius ipſius domini 
regis frater germanus ipſius domini David 
et haeredes ipſius in regnum et in jus reg- 
ni ſimili modo ſuccedent. Praedictis au- 
tem quinq; fratribus et eorum haeredibus 
ab ipſis deſcendentibus deficientibus forſitan 
ſimiliter et ex toto, quod abſit, veri et le- 
gitimi haeredes de ſanguine et parentela 
regali, ex tunc in regnum et in jus regnan- 
di ſuccedent. Quibus fic ſtatutis, ordina- 


tis, 
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tis, declaratis, et actis, omnes prelati comi- 
tes et barones ac omnes de tribus ſtatibus 
ſive comunitatibus totius regni in ipſo par- 
liamento ibidem propter haec et alia con- 
gregati, prefatas declarationem, ordinatio- 
nem, et ſtatutum, ratificaverunt et appro- 
baverunt pro ſe et ſuis haeredibus perpe- 
tuis et futuris temporibus duraturis. Et 
nihilominus infraſcripti videlicet praelati 
domini Willielmus Sancti Andreae, Mi- 
chael Dunkelden; Alexander Aberdonen; 
Patricius Brechanen ; Alexander Muravi- 
en; Andreas Dumblanen ; Alexander Roſ- 
ſen ; et Malcolmus Catenen ; Ecclefiarum 
epiſcopi praeſentibus, et apertis ſacroſanc- 
tis Dei evangeliis, ac infra- ſcripti comites, 
barones et nobiles, primo videlicet ipſi filii 
regis ſeniores, et provectae aetatis domini, 
ſcilt Johanes Robertus, Alexander, necnon 
Dominus Willielmus de Douglaſſe, Georgi- 
us de Dunbar Marchiae, Johanes de Dun- 
bar Moraviae, comites Thomas de Haya 
conſtabularius Scotiae, Dominus Williel- 
Cc mus 
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mus de Keith mareſcallus Scotiae, Jacobus 
de Lindſey, Dominus de Crawford, Archi- 
baldus de Douglas dominus Galvidiae, Ja- 
cobus Douglas dominus de Dalkeith, Ro- 
bertus de Erſkine, Hugo de Eglintonne, 
Duncanus de Wallays, David de Graham, 
Walterus de Halyburtonne, Willielmus de 
Diſhingtoune, Alanus de Erſkin, Alanus 
de Jacobus de Frazer, Alexander Frazer, 
Robertus ſenechallus de Innermaith, Roge- 
rus de Mortuo Mari, David filius Walteri, 
Patricius de Grahame, Andreas de Valli- 
bus, Johanes Wallays, Johanes Maxwell, 
Andreas Campbell, Willielmus de Cunning- 
ham filius, et Johanes Strachawhin milites, 
Johanes Kennedy, et Alexander de Cock- 
burn, ſcutiferi, eiſdem ſacroſanctis evange- 
liis, et eorum quilibet manu-taQtis corpo- 
raliter juraverunt, quod prefatas declarati- 
ones, ordinationes, et ſtatuta pro ſe et pro 
eorum haeredibus inviolabiliter obſerva- 
bunt et ab aliis pro viribus perpetuo facient 
obſervari. Conſequenter vero et immedi- 
ate, 


APPENDIS. 395 


ate, tota multitudine cleri et populi in ec- 
cleſia de Scona ante magnum altare propter 
hoc ſpecialiter convocata, ac prefata decla- 
ratione, ordinatione, et ſtatuto fic juratis 
alta et publica voce, eis expoſitis, quilibet 
levata manu per modum fidei-dationis in 
ſignum univerſalis conſenſus totius cleri et 
populi exprimebat et manifeſtabat publice 
ſuum conſenſum pariter et aſſenſum. In 
quorum omnium teſtimonium prefatus do- 
minus rex preſenti ſcripto five inſtrumento, 
ſuum magnum precepit apponi ſigillum, et 
ad majorem evidentiam, et ſecuritatem ple- 
niorem, omnes epiſcopi, comites, barones, 
et nobiles ſupradicti eidem inſtrumento 
ſua ſigilla fecerunt apponi, gratia teſtimo- 
nii et ad perpetuam memoriam futurorum ; 
Acta fuerunt haec apud Sconam in pleno 
parliamento domini regis, predictis anno, 
menſe, et die ſuperius annotatis. Ap. Bra- 
dy, Tracts concerning the old Engliſh hiſto- 
ry, Appendix, p. 46. 47. 
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